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      Introduction: Is Liberal Society 
Dr. Jekyll or Mr. Hyde?
      

      
         
         
         
      

      
      After the end of the Cold War, there was a widely held view that liberal democracy
         now reigned supreme. A system that fused individual freedom with the democratic principle
         in a unique way had become firmly established, and was viewed across the world as
         a model of political and social development. Some even speculated that the best of
         all political systems had brought us to the “end of history” (Fukuyama 1992). After
         terrible experiences with wars and annihilation in the twentieth century, it did in
         fact seem that there might be genuine civilizational progress towards a better human
         society. Even now, more than twenty years after the fall of the Berlin Wall, democracy
         and liberal society have no serious competitors in the marketplace of political ideals—the
         Arab revolutions were only the most recent and highly visible signs of the universal
         appeal of European concepts.
      

      
      At the same time, however, the liberal model of politics and society is increasingly
         beset by crisis. It is not just that the homelands of democracy in North America and
         Europe are struggling with economic setbacks and their own dwindling importance in
         the world. Doubts are also growing as to the substance of liberal society itself.
         Following the bellicose reactions of the United States and its allies to the terrorist
         attacks of 2001, democracy has lost credibility in the world. Hundreds of thousands
         of war deaths in Afghanistan and Iraq because of a few thousand victims of terrorism,
         retribution rather than justice: the democratic political system behaved with belligerence
         towards the rest of the world, while the war lies told by the George W. Bush administration
         showed how manipulable and nonparticipatory seemingly democratic political systems
         often are (K. Hafez 2010a, p. 170 ff.).
      

      
      Far less attention has been paid to the fact that the basic values of the liberal
         constitutional idea have come under threat within the United States and Europe. “Guantánamo” is only the most prominent symbol of a
         tendency to jeopardize the basic rights of liberalism while fighting terrorism, a
         process that has encroached massively on American legal traditions. What is more,
         following the demise of world communism, a new enemy was discovered, this time an
         internal one: immigrants, and above all Islam or Muslims. While migration as such
         comes up against the usual culturally and socially determined defensive reactions,
         Muslims constitute a very specific group; they are not just considered difficult to
         integrate into society, but are also viewed as a “fifth column” of the external enemy
         of Islamist terrorism.
      

      
      The situation of Islam in Europe is particularly difficult in this respect. Europe
         has 700 million people, so the roughly fifty million Muslims make up an increasingly
         visible minority of about 7 percent of the total population. Frictions between majority
         and minority are growing: the Rushdie affair, conflicts over the building of mosques,
         headscarf debates, the caricature dispute, hostility towards Islam among many Europeans
         (as registered in opinion surveys), and increasing violence towards Muslims, culminating
         in Islamophobic murders in Germany and Norway. Populist right-wing parties, on the
         march across Europe, quickly saw the potential of portraying Islam as The Enemy.
      

      
      It is paradoxical but true: while fewer people than ever espouse generally racist
         worldviews or specific forms of xenophobia such as anti-Semitism, Islamophobia has
         become more respectable than ever. The West may have created the best political systems—but
         it has not solved the problem of racism in society. Looking beyond the veneer of human
         rights and legal equality we find cultural struggles, territorial conflicts and both
         cultural and religious intolerance. Is the fear of Islam “putting Western tolerance
         to the test,” to quote a 2009 headline in left-wing German newspaper Der Freitag?[1]   Is liberal society like Dr. Jekyll and Mr. Hyde: respectable at first sight but
         essentially barbaric?
      

      
      The roots of liberal democracy and liberal society also lie in North America, with
         offshoots in many parts of the world, including Latin America, Asia, and Africa. There
         is, however, a good reason for this book’s focus on Europe. A study by the World Economic
         Forum showed that notions of cultural incompatibility, of a “clash of civilizations,”
         are most prevalent in Europe, while Europeans are the least interested in improved
         relations between Islam and the West, less interested, at any rate, than the people
         of the United States and the Islamic world. Clear majorities of Europeans even regard
         improved relations as dangerous, as a threat to Europe’s cultural identity and to
         its economic well-being and security (World Economic Forum 2008, p. 24 f.). So while
         the main geopolitical conflict in the last few decades has been that between Middle
         Eastern countries and the United States, we must clearly make a sharp distinction
         between short-term conflicts of interest and long-term developments in political and
         social systems. As we shall see, when it comes to the integration and recognition
         of Muslims, the European liberal-democratic political system may in fact work better
         than its US counterpart. In the United States, however, an avowed “society of immigrants,”
         a more liberal, multicultural value system has taken hold than in Europe, at least
         with respect to freedom of religion. Will European society, so deeply molded by national
         cultures, ever overcome the traditional opposition between Orient and Occident?
      

      
      While the rise of Islamophobia is rarely a topic of public discussion, it has by no
         means gone unnoticed. Former UN secretary-general Kofi Annan, Amnesty International,
         several German presidents, and other European politicians have warned of the spread
         of Islamophobia (see esp. ch. 1.2). At the dawn of the twenty-first century, even
         the former chair of the Central Council of Jews in Germany, Ignatz Bubis, drew parallels
         between the contemporary view of Islam and historical images of Jews in Europe (ch.
         2.1). Yet these alarming admonitions by the leading Jewish representative—in a country
         that almost annihilated the Jews—largely fell on deaf ears, at least among the public
         at large. Since then, Islamophobia in Europe has increased rather than decreased.
         Critics and haters of Islam enjoy widespread public approbation. Their books are bestsellers
         and they make frequent appearances in the mass media. The Internet has opened up a
         whole new world for Islamophobes. Here, the Islamophobia and diatribes against Islam
         and Muslims that are at least verbally camouflaged in other media, sentiments that
         in the past could only be expressed over a drink with friends, can now find public
         expression. In the information society, anti-Islamic prejudice is leaving such familiar
         contexts and proliferating on the digital highway.
      

      
      It did not take long for academia to react to these developments. By the 1990s, scholars
         had begun to scrutinize the image of Islam in Western media; following the attacks
         of 2001, researchers carried out expensive studies of “public opinion.” Despite certain
         definitional problems, the term “Islamophobia” has now become established (see Esposito/Kalin
         2011, Geissler 2003, F. Hafez 2010, Bühl 2010, Schneiders 2010b, Sokolowsky 2009,
         Hippler/Lueg 1995, Deltombe 2005, K. Hafez 2000a, 2000e, 2002a, 2009, 2010b, Hafez/Richter
         2009, Benz 2009, Bunzl/Hafez 2009). But the reasons for Islamophobia in Europe are
         many and varied, as evident when we look at positive as well as negative developments.
         In Europe, mosques are being built, Islamic studies is being introduced in schools,
         European courts are arguing about equalizing the status of religious symbols in state-governed
         spaces, parties are calling for representative quotas for migrants, and even conservatism
         has abandoned its previous blood-and-soil ideology, grudgingly acknowledging the realities
         of a multicultural society. Despite all the hype and “moral panics” (Schiffauer 2006,
         p. 95), critical voices can also be heard in the media, while academics debate “Orientalism”
         and schools try to develop an educational approach sensitive to cultural diversity.
         Rather than an omnipresent phenomenon, then, Islamophobia is an ideology of intolerance
         opposed by liberal influences. The “myth of the liberal society” (Nielsen 2004a) is
         to some extent becoming a reality, though in certain fields it remains a myth. The
         problem areas of liberalism include the legal equalization of Islam, which is proceeding
         only very slowly, the still inadequate political representation of Muslims, racist
         networks, pseudo-liberal public figures and intellectuals who bend the knee to a reactionary
         zeitgeist, and persistent traditions of Eurocentrism in academia and schools, not
         to mention the Christian churches with their claims to exclusive theological validity.
      

      
      It is hard to say how things stand overall. Some evidence suggests that European legal
         systems, as well as parts of the political system, in other words the state, seem
         more capable of a liberal recognition of Islam than the non-state spheres of the public
         and society. The state has at least notched up certain successes when it comes to
         recognizing Islam, while the problem of Islamophobia is growing in European societies.
         This suggests that, rather than a myth, the reality of Europe is a very mixed picture,
         a blend of “freedom, equality, and intolerance.” There is thus a growing risk of crisis
         in the relationship between state and society in Europe. The paradoxical combination
         of “liberal” values, which demand equal rights for every individual, and “democracy,” which grants power to the majority, threatens to come apart at the seams. While legal systems and certain political
         actors are trying to ensure “freedom” and “equality” before the law for Muslims, many
         Europeans have no desire for “fraternity” with Europe’s largest religious minority.
         How long can a political system survive that is out of step with the political culture
         and values of society as a whole? How stable is it?
      

      
      Committed to the West’s liberal system, most commentators rejected Marxist-Leninist
         attempts to create a “new person” as totalitarian, the expression of a total lack
         of freedom. Perhaps the West itself now faces the challenge that its systems are developing
         more quickly than its citizens and cultures. Populist right-wing parties in Europe
         would waste no time in doing away with the liberal constitutional consensus, establishing
         plebiscitary democracies in which the cultural hegemony of the majority would have
         free rein (F. Decker 2006, p. 24 ff.). Any such scenario would amount to the self-destruction
         of present political systems. In order to counter this risk, liberal society must
         become a genuinely pluralist society in which the liberal values of the constitution
         are supported by a broad recognition of cultural and religious diversity. 
      

      
      Similar problems exist across the world. Some Arab states have begun to democratize,
         but are still far from being tolerant. Quite the reverse: every step towards the liberalization
         of political systems generates a “value conservative” counter-reaction (K. Hafez 2012).
         That politics and society develop at different rates is a universal historical experience.
         Muslims also bring with them to Europe conservative and sometimes seemingly reactionary
         attitudes—but we have to ask ourselves whether the Muslims of Europe are the real
         problem. It is not just that any attempt to analyse precisely the “shortcomings of
         integration” is hampered by the vagueness of the concept of integration; in constitutional
         terms, it is defined solely in the sense that every citizen must respect the rule
         of law. Even more importantly, a “liberal society” cannot legitimately demand the
         complete assimilation of immigrants. We have to ask ourselves whether a religious
         minority that makes up 7 percent of Europe’s population can really be a danger to
         the system. It is far more likely that the majority itself is the only force that
         can undermine the system of liberal democracy. To put social peace at risk, all it
         would have to do is deploy its hegemonic power to abolish the core idea of secularism—equality
         before the law—or deny minorities such as Muslims tolerance and recognition. Europe’s
         enemy within would not be Europe’s Muslims, but Europe itself.
      

      
      Muslims, whether they are religious, highly religious, or atheistic, are faced with
         the question of how to deal with the present situation. What path should they take?
         Assimilation? Separation? Or should they campaign for political, social, and cultural
         recognition by the majority society? As history shows, neither assimilation nor segregation
         protects religious minorities from discrimination and violent attacks at times of
         crisis, so they cannot be effective strategies for the twenty-first century. We are
         left with the search for “recognition,” for “bonding through conflict.” Strange as
         it may sound, as we have become used to emphasizing the backwardness of European Muslims:
         if they could participate successfully in society, they might become the avant-garde
         of a new global emancipatory movement in which, very much in line with the demands
         of the United Nations, cultural diversity is no longer seen as a disruptive element,
         but as a force for the creative renewal of nation states (Modood 2006, p. 46). 
      

      
      Renewing Liberal Democracy

      
      That is still a long way off. The academy must soberly assess the current lot of Muslims
         and Islam in Europe. Scholars must put forward proposals for reform. Summits on integration,
         antidiscrimination laws, and school reforms: all these things already exist, but are
         they enough? Debates on the future of multicultural liberalism over the last few decades
         have been dominated by political philosophers. In addition to Jürgen Habermas, authors
         such as Michael Walzer, Charles Taylor, Bhikhu Parekh, Will Kymlicka, and Seyla Benhabib
         have tackled the problem of how classical liberal thought, which established legal
         freedoms but also engendered a form of “cold tolerance” and a waning sense of community
         in Western societies, might develop into multiculturalism. In this search for a new
         consensus, calls for cultural “recognition” figure as prominently as reflections on
         special rights for minorities or communitarian models of identity that envisage a
         “multicultural nationalism.” The question at issue is: Does Europe need a new liberal
         consensus, and if so, who are the old and new liberals?
      

      
      Another interesting group consists of those radical thinkers who want to see a fundamental
         restructuring of Western political systems through the efflorescence of civil society.
         Chantal Mouffe rejects the idea that Western society has reached the “end of history,”
         that it has developed as far as it can. Instead she believes that the emancipatory
         force of Western political systems is limited, because people can participate in them
         only to a very limited degree (Mouffe 1993). For her, the (Habermasian) obligation
         to reach a consensus forces citizens to abandon such things as Marxian models of justice;
         among other things, this has laid the ground for the radicalization of right-wing
         populist parties (Mouffe 2005, p. 69 ff.). But it is unclear how Mouffe wishes to
         restructure representative democracy. What is also problematic is that while privileging
         direct democracy may be the solution to many questions facing humanity, when it comes
         to the relationship between ethnic or religious majorities and minorities, it may
         exacerbate racism. It is unclear how the new group power of civil society would view
         the constitutional consensus or what its stance on cultural hegemonies might be. Much
         the same goes for Colin Crouch’s popular thesis of “post-democracy” (Crouch 2004).
         What we see here, on the one hand, are progressive calls for the further development
         of Western democracy through social movements and greater citizen participation. On
         the other hand, however, radical proposals for direct democracy may entail risks for
         minorities. The European country that comes closest to notions of direct democracy
         is Switzerland. It is the only country so far to impose a ban on the building of Islamic
         minarets on mosques. In countries with a stronger liberal constitution and a more
         effective division of powers, this law would probably have been rejected as infringing
         on religious freedom. When all is said and done, right-wing populism is also a plebiscitary
         movement.
      

      
      Both the reformist ideas of mainstream liberalism and radical alternatives share the
         same theoretical bias: the achievements and failures of democracy are always thought
         to be due to the political system, its levers of power, its ideologies and institutions.
         Human beings, society, our culture, and our capacity for dialogue are rarely mentioned.
         Iris Marion Young, a feminist author but also a pioneering thinker of a new politics
         of social justice, is closer to the mark. She identifies five faces of repression
         and veiled hegemony in liberal democracy: social exploitation, with minorities in
         particular often the victims of “hyper-exploitation” because they lack both legal
         status and rights; marginalization through unemployment; powerlessness through lack
         of representation in the political system; cultural imperialism imposed by the majority
         in institutions, the public sphere, media, and culture; and violence, not least racist
         violence (Young 1990, p. 39 ff., 51). So even if it is true that political systems
         are developing more quickly than their citizens with respect to Islam, this does not
         mean that liberal society is stable. The Netherlands was once exemplary in its tolerant
         politics, but this did not prevent either widespread Islamophobia or the rise of right-wing
         populism. What this shows is that policies of integration and recognition do not in themselves lead to integration and recognition.[2]   So we should not be aiming to defend or marginally reform elitist representative
         democracy, something that has always generated internal contradictions in the work
         of such key figures as Kymlicka, Taylor, and Walzer. Nor should we engage in radical
         theoretical iconoclasm, seeking to tear down systems whose progressive potential has
         not yet been fully exhausted, and which should be replaced by “civil society” models
         only when the culturally hegemonic side-effects of these models have been fully thought
         through. Simply put, the aim for the future must be to reinvent democracy in a total
         social sense: more political participation for citizens, but also greater societal recognition of plurality by citizens.
      

      
      The Book

      
      The present book does not envisage a homogenous utopia in which the basic contradictions
         between liberal and democratic ideas of reform are all neatly resolved. Instead I
         attempt to flesh out Young’s analysis by providing multi-layered theoretical reflections
         on the position of Islam in Europe. I work with all the key paradigms: power and system,
         action and society, communication and media, knowledge, the academy and education,
         as well as transcendence and religious institutions. This is not the right place to
         revive classical disputes between system and action theory; what we need here is a
         pragmatic approach to theory. Many epoch-making theorists, such as Jürgen Habermas,
         were far from averse to syntheses. Habermas broke away from a Marxian view of humanity
         and came to view the individual as the agent of social action; but crucially, regardless
         of his “theory of communicative action,” he never lost sight of the functional logics
         of political and media systems (Joas/Knöbl 2009, p. 226). We need do no more than
         glance at the research literature to realize that studies of the causes of racism
         are to be found in every conceivable field of theory. Ideology, power, media, social
         contact, and the role of education: no complex analysis of the position of Islam in
         Europe’s liberal democracy and in liberal society can afford to ignore any of these
         perspectives. What we need are integrated analyses that free the topic from the clutches
         of studies informed exclusively by constitutional law, by theories of integration
         or culture, and embed it in broader contexts of democratic and social reform.
      

      
      In this book, I preface chapters on “politics and law,” “society,” “media” and “the
         academy and education” with preliminary theoretical reflections. These relate to two
         basic levels. For the normatively oriented theory of liberalism and democracy, the
         key question is what functions individual and collective actors ought to take on in
         politics and society. “Politics and law” (ch. 1) covers all the powers of the legislative,
         executive, and judicial branches. At issue here is the role of legal norms and legal
         practice, the interests at play in the parliamentary sphere, the goals of parties,
         of interest groups, and social networks, and the intermediary role that governments
         play between liberal constitution and hegemonic politics. This chapter is rounded
         off by a look at the political attitudes and political culture of minorities and majorities.
         A number of elements of social theory inform my examination of the topic of “society”
         (ch. 2). I pay most attention to the theory of tolerance and recognition, as this
         upholds the traditional liberal emphasis on the freedom of individuals and groups.
         I also take a look at the theory of integration, a prominent feature of contemporary
         debates on minorities, as well as conflict theory approaches. In an excursus I examine
         the neo-Marxian critique of neoliberalism. My analysis of “media” (ch. 3) privileges
         the theory of the public sphere, though supplemented by consideration of multicultural
         publics and reflections on communication ethics. In contrast to the mass media, my
         discussion of the Internet is informed by different theoretical currents, such as
         the discourse analysis of Michel Foucault, the field theory of Pierre Bourdieu and
         the symbolic interactionism of George Herbert Mead. My examination of the fields of
         “the academy and education” (ch. 4) and “the church” (ch. 5), informed by institutional
         theory, dovetails with my remarks on law, politics, society, and media. The key question
         here is the contribution made by these institutions to the basic liberal values of
         “freedom, equality, and fraternity.” To what extent do they impart the knowledge and
         values of a multicultural society—the key terms here being “global knowledge” and
         “knowledge society”—and in what ways do they support the dialogue between majority
         and minority?
      

      
      The structure of the book is geared towards specific subsystems of society, and I
         quite consciously deploy aspects of system theory. Alongside normative liberal theory,
         my theoretical approach also incorporates functionalist paradigms. Here we no longer
         look at things solely from the idealizing perspective of democratic theory and the
         liberal value system; we now consider actors’ utilitarian interests. At issue here
         are the subsystems’ autonomous efforts to achieve their goals, as well as the compulsion
         to adapt to social environments—and subsystems’ attempts to expand into the functional
         spheres of other actors. In brief, we are no longer dealing with freedom, equality,
         and fraternity, but with survival, adaptation, and hegemony. Politics may depart from
         the ideal path of liberal and democratic virtue and veer towards populism. The culture
         of tolerance may lose all vestiges of culture; it may be dominated by struggles between
         indigenes and immigrants over territory and power as each side seeks to assert itself.
         Media may espouse populist stereotypes. Churches may fear for their legal and societal
         privileges, already contested in liberal theory. Instead of encouraging unbiased learning,
         universities and schools may try to preserve a Eurocentric view of the world; knowledge
         may be a mere reflection of power.
      

      
      As we shall see, the real-world situation of Muslims in Europe can best be explained
         by a combination of normative and functionalist interpretations. The theoretical framework
         that informs this book is probably most akin to that of thinkers such as Talcott Parsons
         and Jürgen Habermas. Unlike Niklas Luhmann, who was better known in Germany, Parsons
         was keen—at least in the way he structured his theory—to make room for a variety of
         influences: individual-utilitarian action (“I want”), societal-normative value action
         (“I should”), the societal system perspective (“I must”), and interactive action (“What
         do I want? What should I do? What do I have to do?”) (Parsons 1964, 1968). In this
         book I do not take up Luhmann’s later radicalization of the systemic aspect, which
         leaves no room for values or systemic and interactional influences beyond the structure
         erected by individuals themselves (autopoiesis). The design of Parson’s theory places
         it closest to a multipolar conception, according to which, as in a “flowing equilibrium,”
         human action is shaped by both internal and external logics, selfish and altruistic
         motives, freedoms and structures. Parsons went a long way to fleshing out this basic
         conception in his famous AGIL scheme (adaptation, goal attainment, integration, latency;
         the latter referring to the cultural value structure). Other theoretical schools such
         as symbolic interactionism, which Parsons saw as related to his own ideas, went further
         in developing the concept of interaction and communication. Finally, Jürgen Habermas
         is famous as one of the pioneers of public sphere theory, but his later “theory of
         communicative action” and his concept of the “lifeworld” also entailed an intense
         engagement with Parsons, and he underlines the links between his own work and that
         of Parsons (Habermas 1984–1987).
      

      
      The main focus of the present book is to evaluate research on the topic of Islam in
         Europe and to relate it to my preliminary theoretical remarks. To what extent do state
         and society, majority and minority, media[3]   and institutions fulfil the expectations that people have of them and how can we
         explain systemic discrepancies? In the main, the book attempts to process existing
         studies, with an emphasis on the findings of empirical social research from various
         disciplines such as political science, sociology, media and communication studies,
         historical and cultural fields, as well as religious studies and education. In the
         field of media research, I myself have contributed empirical studies over many years
         (K. Hafez 2002a, 2002b, K. Hafez/Richter 2009). In cases where there were empirical
         gaps in the research on Muslims in Europe, as with the evaluation of school curricula,
         I did what I could to fill them and identify relevant trends.
      

      
      The analysis presented in this book focuses chiefly on Central, Northern, and Western
         Europe, with occasional detours to the south of the continent. I focus on Germany
         mainly for pragmatic reasons. Western, Northern and Central Europe make up a homogenous
         area in the sense that democratic systems have existed here since the Second World
         War. This is why I largely exclude Southern and Eastern Europe from my analysis, as
         democracy developed later in these parts of the continent. In addition, there is so
         much research on Islam in Europe that it is hard to keep track of it, making it necessary
         to focus on one country. I thus make systematic comparisons with other European countries
         in light of an in-depth analysis of Germany. The choice of Germany as the key analytical
         focus is incidental, merely being due to the scope of my own expertise. Despite Germany’s
         highly problematic history of the Holocaust, I do not assume that Germany has a problem
         with Islam significantly different from the situation in other countries. German politics
         and the German social system have often synthesized elements from other countries,
         especially Britain and France. In this sense, Germany is right in the middle of Europe.
      

      
      Notes

      
      
         
            
1. Fürchtet Euch nicht! Die Angst vor dem Islam wird zum Testfall für die abendländische
                  Toleranz (lead story), Der Freitag, 10 December 2009.
               

            

         

         
            
2. Naseem Khan, We Should Celebrate Diversity, not Suppress It, The Independent, 23 September 2005.
               

            

         

         
            
3. In chapter 3 (Media), I have drawn on passages from: K. Hafez 2010a, 2010b, 2010c,
                  though these have been thoroughly revised.
               

            

         

      

   
      Chapter 1

      Politics and Law

      
         
         
         
         
      

      
      “Liberal democracy” aims to achieve two things: a liberal, constitutional state and
         democratic sovereignty. While these two principles are closely related, they do sometimes
         come into conflict; their origins and the ideas behind them differ. The constitutional
         state is based on the idea—informed by natural law—that it is the founding of states
         that first establishes a framework of order that protects each individual. Key intellectual
         figures such as John Locke (“Two Treatises of Government,” 1689) and Immanuel Kant
         (“Idea for a Universal History with a Cosmopolitan Purpose,” 1784) took the view that
         there can be no freedom without order: people agree on constitutions, and communities
         found constitutional states that in principle guarantee every member a right to existence.
         This finds expression in basic and human rights, with the former taking precedence
         over national law in modern international law. In a liberal democracy, there is no
         state objective more important than protecting citizens and the state is legitimate
         only if it understands this and behaves accordingly. Should the state fail to fulfil
         its protective function, as in lawless dictatorships, then the key aim must be to
         protect the individual from the state (Schönherr-Mann 2000, p. 12 ff.). 
      

      
      Liberalism is the intellectual and political movement that has sought to achieve basic
         rights and, in case of doubt, to protect the individual from the state. The liberal
         idea forms the fundamental structure of justice of virtually all Western democracies
         in Europe and North America. The state is granted a monopoly on violence so that it
         can protect the rights of the individual, without regard to gender, skin color, or
         religious affiliation. The liberal state is thus essentially anti-fundamentalist,
         which explains why the West feels so threatened by Islamic fundamentalism. In Europe,
         the historical foundations for the modern idea of the state were laid just as the
         fundamentalist struggles of the Thirty Years War were coming to an end, and there
         was a direct intellectual connection between the two. Radical fundamentalisms were
         very much part of the scene as Western modernity got off the ground, and these gained
         traction in the wake of the Reformation (K. Hafez 2010a). But such currents were overcome
         through the constitutional state, which then developed over the centuries into the
         idea of the equality of basic rights and equality before the law. 
      

      
      A common form of conceptual confusion equates “liberalism” with “neoliberalism” as
         a specific idea of distributive justice, but this is not what is meant here. By liberalism
         I mean not the ideology of a party or group, but the basic idea underpinning the contemporary
         Western state, whose institutions and political culture are liberal in character (Langewiesche
         2000, p. 306 f., Kymlicka 2002, p. 95 f.). In the sense that we must all recognize
         basic and human rights and the role of the state and law in realizing these rights,
         it even makes sense, as Ralf Dahrendorf put it, to refer to “liberal society” as such
         (Dahrendorf 1987, p. 237)—an idea that is also central to the present book. The main
         political parties, which set the political tone in present-day Europe and the United
         States, share this basic liberal consensus, which provided a binding constitutional
         foundation in countries such as Germany after the Second World War. While political
         parties may derive their philosophies from differing sources—Christian, atheistic,
         socialist, or conservative—they all share the basic liberal consensus. Authoritarian-romantic,
         religious, and socialist-communist ideologies were all transformed in the liberal
         constitutional state. Rainer Koch has explained that as political systems as a whole
         were liberalized, party-political liberalism declined (R. Koch 1986, p. 280). Today,
         the liberal parties of Europe mostly represent libertarian or neoliberal voting blocks,
         but they have long since lost their monopoly on the liberal idea of state and society
         which, with the exception of radical groups, all political forces have in common.
         
      

      
      But the idea of “liberal democracy” involves more than just the liberal constitutional
         state. It is complemented by the principles of democracy: popular sovereignty and
         electoral democracy, which generally takes the form of representative democracy, but
         which is sometimes a hybrid featuring elements of direct democracy. What is often
         mentioned in one breath, the liberal constitutional state and democracy, is in reality
         a very fragile and conflictual edifice. The principle of equal basic rights and the
         neutrality of the state are juxtaposed with the need to establish a democratic majority.
         Through the division of powers, these principles are allocated to different layers
         of government: the constitutional state finds expression in the judicial branch, while
         democracy comes to fruition in the legislative and executive branches. There is also
         interaction between the branches. Laws relating to the realization of basic rights,
         for example, are made by parliaments and implemented by governments. In this sense,
         decisions are made by majorities, and in extreme cases this means excluding forty-nine
         percent of a society. As early as the mid-nineteenth century, in Democracy in America, Alexis de Tocqueville described this as the “tyranny of the majority” (de Tocqueville
         2003). In most states, of course, constitutional courts examine laws to ensure that
         they remain faithful to the constitution, but the judges themselves are appointed
         in proportion to the strength of different parties. The wording of laws and legal
         practice—and this applies to every level of jurisdiction—are therefore molded by the
         majority society to some degree.
      

      
      Much the same may be said of the state itself, that is, the institutions of the executive.
         While in principle the state’s role is to realize the individual’s claims to basic
         rights, laws and institutions are influenced by majorities, which often interpret
         “basic rights” such as freedom of religion in idiosyncratic ways. So state action
         may entail structural discrimination towards certain minorities and, in the etatist
         systems of Europe, the scope for state action is prodigious. In contrast to the United
         States, the state bureaucracy is active in virtually every sphere of society.
      

      
      Such problems also exist within the legislative branch and the party system. What
         good is a fundamental claim to legal equality to minorities of all kinds if they are
         under-represented in those organs of democracy that formulate political objectives?
         It may be possible to assert a particular right with the help of the courts, but in
         modern liberal democracies political action is determined only to a very limited degree
         by the legal system, which can do no more than regulate the “tip of the iceberg” of
         social conflicts. So liberal democracy is not necessarily a political system featuring
         equal participation by ethnic or religious minorities. On the contrary, there is plenty
         of scope for ethnocentric hegemony—a problem which, until just a few decades ago,
         theorists of liberalism tended to neglect. 
      

      
      Since ultimately the institutional politics of representative democracies only reaches
         so far and social action goes far beyond it, increasing attention has been paid to
         “political cultures” in the last few years. They represent the norms, values, and
         attitudes—which differ in the various democratic states—with which politics finds
         itself confronted. A basic “constitutional patriotism” is of vital importance if members
         of a society are not only to share the liberal, anti-fundamentalist consensus common
         to all major political parties with respect to basic rights and the legal system,
         but to come up with democratic procedures that facilitate maximum participation by
         minorities. A country’s political culture forms a crucial connecting link between
         majorities and minorities. However liberal a society may be towards different ways
         of life, this is a link that must exist if liberal democracy is to endure.
      

      
      In this chapter I discuss the specific sectors of liberal democracy, the legal system,
         the state, the sphere of representation, and democratic participation (parliamentarism,
         parties, political bodies, and movements). I examine the position of Islam and of
         Muslims in these spheres. In a brief closing section, I weigh the achievements and
         contradictions of liberal democracy. I should mention right away that there is tremendous
         variation in the amount of research carried out on Muslims in Europe with respect
         to these different sectors. Alongside a huge number of studies on the legal situation
         and on legal philosophy, and a substantial number on political culture, there is a
         dearth of research on the state, state discrimination, and the democratic participation
         of Muslims. A disciplinary imbalance is observable, with major gaps in the field of
         politically oriented social science. It is not just studies informed by institutional
         and system theories that are missing, but also empirical investigations. After the
         Second World War, political science set out to be the new queen of the social sciences—yet
         it has largely ignored the important topic of the position of minorities and especially
         Muslims in Europe.
      

      
      1. Law: Muslims in the Secular Constitutional State and the Problem of Effective Equality

      
      Equal treatment before the law for all citizens is the guiding principle of liberalism.
         The liberal constitutional state is secular and eschews fundamental prescriptions
         that might advantage or disadvantage specific groups within a society. The aim is
         equality before the law for people of different genders, religions, convictions, and
         origins. The state protects the free articulation of every type of belief in politics
         and society, as long as it complies with basic rights, leaves the monopoly on violence
         to the state, recognizes the principles of democracy (above all freedom of choice,
         association, and opinion) and is non-extremist (see also Rohe 2008, p. 65). In this
         sense, the liberal state has an obligation to be neutral, in contrast to all other
         parts of society, where people may express themselves freely and even one-sidedly.
         The state is the moderator of social peace and the legal system is its highest agency
         of dispute resolution.
      

      
      We find a number of references to religion in the German constitution (Oebbecke 2000,
         p. 289 ff.). It guarantees religious freedom for individuals and associations; it
         also contains a prohibition on the unequal treatment of individuals because of their
         religion and provisions on the recognition of religious communities and the protection
         of cultural freedoms. The rights to religious freedom, at least the fundamental ones
         deriving from human rights, are of a pre-state character and no authority, regardless
         of its democratic mandate, may eliminate them. Limitations of these rights are possible
         at most in cases where key constitutional goods, in other words basic rights, collide.
         Here the legal system must weigh which basic right should take precedence or where
         the freedom of one individual ends and that of another begins. In this sense, we might
         describe the liberal legal ideal as culturally sensitive but not culturally relativist:
         it provides differing religious faiths and different worldviews with as much space
         as possible, but does not absolutize them. In cases where limits are imposed, however,
         interventions require a legal foundation; they must be “proportional,” in other words
         reasonable (Oebbecke 2000, p. 291 f.). What is clear is that those who wish to place
         greater restrictions on religions and cultural expression than basic and human rights
         demand must be considered “intolerant” in terms of the secular legal ideal.
      

      
      The neutrality of the state and equal treatment of the individual before the law are
         the key elements of secularism, which is in turn a cornerstone of the liberalism of
         Western democracies. A comparatively minor issue, meanwhile, is the “separation of
         state and church” or of “state and religion,” which is often equated with secularism.
         Even without a strictly laicist division, the state can be neutral by maintaining
         a certain proximity to all religions. The idea of liberalism has nothing whatever to do with the notion, often
         identified with Thomas Luckmann, of restricting religion to the private sphere, that
         is, of separating the public sphere and religion. As long as people respect others’
         basic rights, then in a liberal state they have every right to express their religious
         beliefs in public settings (Bielefeldt 2003, p. 41 f.). In the course of this chapter
         I examine the various aspects of the secularism debate, but my main focus is on the
         neutrality of the state and legal equality. I view these as crucially important, and,
         more than anything else, as expressing the essence of the liberal idea of the constitutional
         state.
      

      
      In recent years a growing number of authors have claimed, to quote Per Mouritsen,
         that there has been a failure to fully realize the “color-blind ideal” of classical
         liberalism, as conceived for example by John Rawls, perhaps the most influential contemporary
         liberal thinker (Mouritsen 2006, p. 72, 84). Abdullahi Ahmed An-Na’im argues that
         while the Peace of Westphalia guaranteed freedom of religion, right up to the present
         European states have furnished Christianity and various churches with substantial
         legal privileges, such as the Anglican Church in the United Kingdom and, until the
         late twentieth century, the Protestant state church in Sweden (Carl Heinrich Becker
         Lecture 2009, p. 39 ff.). Tuula Sakaranaho points out that in the discourse on human
         rights, religious rights were for too long almost entirely ignored, and that it was
         not until 1981 that the General Assembly of the United Nations came out clearly against
         all forms of religious discrimination (Sakaranaho 2006, p. 89, 96). This may be part
         of the reason why, up to the present in some cases, Western legal systems exhibit
         a certain gap between the basic right to religious equality and legal practice, which
         is at times discriminatory. Sakaranaho’s assumption is that some groups have always
         had better access to the “public domain” than others (Sakaranaho 2006, p. 67 ff.).
      

      
      Parallels to this situation existed with regard to the “gender-blindness” of the law,
         which was long imperfectly realized. Gendered guardianship, in which the husband was
         his wife’s guardian, was abolished in Europe only in the nineteenth century, while
         key aspects of the financial power of disposal persisted until the second half of
         the twentieth century (Duncker 2003). But as with gender, membership in a religious
         community, which is often inherited, is not an individual’s personal preference but
         rather, as Will Kymlicka (drawing on Ronald Dworkin) puts it, an “unchosen inequality”
         (Kymlicka 1995, p. 109, Dworkin 2000), and here discrimination is impermissible. 
      

      
      The question of just what “discrimination” might be is even more complex than the
         cases mentioned so far imply. It is helpful here to make a distinction between the
         private, public, and state spheres of state action. In the private sphere, the Western
         state has largely guaranteed religious freedom. This is the least contentious area,
         though of course there are plenty of cases in which the state must intervene, when
         it believes, for instance, that human dignity is being injured through religious acts
         (such as “honor killings” and female genital mutilation, though these are not usually
         justified in religious terms); there are also times when the state must weigh the
         importance of different basic rights, particularly in educational contexts. The public
         and state spheres of action, meanwhile, are quite different in nature, and disputes
         are common. Many privileges, especially those of churches, have become entrenched
         in these domains (examples include the right to the status of statutory corporation,
         blasphemy laws, religious education in schools, and the promotion of church activities
         through state subsidies). Particularly within the sphere of state action, what we
         find are not just obvious privileges, but also prohibitions that seemingly apply to
         every citizen, such as the wearing of religious symbols or praying in schools. It
         could be argued in such cases that all citizens are subject to the same rules. But
         at the same time these legal rules, anchored in the “public interest,” which form
         the basis for decisions by courts in European countries, were defined by a given majority
         society, and are then imposed on minorities with respect to their “unchosen inequalities.”
         The injustice of prohibitions is a particular problem in laicist secular systems (see
         below), but ultimately exists in every Western constitutional state. Liberal spaces
         of freedom may exist in the state sphere of many countries that are not strongly laicist,
         but problems arise whenever the state becomes active, because it is always the majority
         society that defines the public interest through elections. 
      

      
      It follows logically from this that the greatest freedom must prevail when the state
         not only protects citizens’ right to practice their religion in private, weighing
         this right against other basic rights, but also claims for itself the smallest possible
         sphere of authority, allowing a great deal of freedom within this sphere. For some
         authors, however, this does not solve the basic problem. While it is true that this
         approach prevents the state from interfering excessively in people’s freedom, within
         the sphere of state institutions the public interest remains a zone of hegemonic claims.
         This problem may be worse in Europe than in the United States, because in certain
         fields the state is more active in Europe than in the United States, where the private
         sector dominates many areas of life, for example through private welfare, private
         schools, and private universities. 
      

      
      We may divide up liberal theorists over the last few decades according to whether
         they continue to emphasize a common public interest and merely appeal to the majority
         to ensure as much freedom as possible (for example, Habermas, Walzer, Bhargava), or
         whether they instead fundamentally question the concept of a unitary law and integrative
         state (Kymlicka, Taylor). The work of such scholars entails a contrast between (or
         at least hints at the existence of) universalist or particularist concepts, though
         this distinction is not always clear, and some authors argue in inconsistent ways.
         
      

      
      In his 1995 work, Multicultural Citizenship. A Liberal Theory of Minority Rights, Will Kymlicka dealt with the position of ethnic and religious minorities in the
         liberal constitutional state, and here he already distanced himself from the liberal
         mainstream, as represented by key figures such as John Rawls. Rawls, Kymlicka tells
         us, declared religion a private matter and insisted that liberalism should not involve
         itself in the free articulation and association in which individuals engage to practice
         their religion (Kymlicka 1995, p. 3 f.). So the classical liberalism of a Rawls not
         only proclaims the principles of equality before the law and state neutrality, but
         also demands the separation of state and religion; in other words, this liberalism
         is inherently laicist. Here, Kymlicka states, left-wing liberals have made certain
         exceptions, such as affirmative action programs in the United States (see below),
         but this is a marginal view within the liberal camp (Kymlicka 1995, p. 6). Kymlicka
         has become famous chiefly because he was one of the first to consider the possibility
         of special rights for immigrants. As he sees it, the idea of the integrity of a universal
         law applying to everyone equally was certainly of historical significance. In North
         America for example it was the answer to racial segregation, so equal rights were
         logically viewed as emancipatory (Kymlicka 1995, p. 59). For Kymlicka, however, at
         present equal rights not only create equality, they are also a hindrance to it, generating new forms of discrimination. Holidays, official languages, national
         symbols, the education system, and much more besides are enshrined in law by the majority
         and then declared obligatory for all; according to Kymlicka, this is nothing but a
         subtle form of discrimination (Kymlicka 1995, p. 107 ff.). Political ideologies such
         as “color blindness” or the “melting pot” thesis, with which the United States likes
         to identify, camouflage WASP (White Anglo-Saxon Protestant) cultural supremacy. Even
         exceptions, which are sometimes made, tend to relate to old white Christian communities
         such as the Amish people (Kymlicka 1995, p. 41 f.). 
      

      
      So for Kymlicka, in much the same way as with homosexuals, women, and other groups
         suffering discrimination, ethnic and religious minorities are at a disadvantage and
         require protection, and he calls for the state to compensate for Dworkian “unchosen
         inequalities” within the state sphere by means of “special rights”—which strictly
         speaking are no such thing because they aim merely to achieve equality of opportunity.
         Kymlicka distinguishes between three forms of “special rights,” which he sums up in
         the concept of “multicultural citizenship” (Kymlicka 1995, p. 6 f.).
      

      
      	
            
            Rights to autonomy are granted to minorities in regions where they are numerically dominant (for example,
               Quebec in Canada);
            

         

         
         	
            Polyethnic rights are held by all immigrants and involve financial and legal protection of “certain
               practices associated with particular ethnic or religious groups”;
            

         

         
         	
            Special representation rights guarantee the representation of minority groups in central state institutions, in
               other words, group quotas.
            

         

      
This distinction underlines the fact that, for Kymlicka, not every religious group
         can be granted a right to total autonomy, but that we must find a middle way between
         traditional liberal legal universalism on the one hand and separatist autonomy on
         the other. In Kymlicka’s work, this compromise is characterized by the two levels
         of group rights and is encapsulated in the key terms “financial support,” “protection
         of religious practices,” and “special representation.” In Kymlicka’s vision, the state
         must play a limited protective role through the official recognition of and support
         for religions, cultures, and languages by establishing differing holiday regulations
         for migrants, to mention just one example. Such multicultural rights must, however,
         be enshrined; on this view, a haphazard policy of support at the discretion of a given
         majoritarian government is not enough.
      

      
      It is not hard to see how far away group rights are from classical liberalism, when
         the latter views even support programs as encroaching on the free play of forces—quite
         apart from the resentment felt towards such policies among conservatives in particular,
         whose own political program explicitly aims to uphold the cultural hegemony of the
         majority (see ch. 1.3). Yet Kymlicka continues to refer to himself as a “liberal,”
         as he is concerned not with equality, but with equality of opportunity. In other words, the core idea here is to enable an individual who belongs to a minority
         group to escape from the legal hegemony of the majority, though he is by no means
         obliged to insist on his rights. Other theorists of multiculturalism have also stressed
         that, ultimately, support for minorities is not a matter of special rights, but of
         the anti-hegemonic correction of what have hitherto been de facto unenforceable rights in order to achieve genuine equality (Parekh 2000, p. 211, 243
         ff.).
      

      
      Kymlicka does not share the fear, often expressed by conservative critics, of the
         creation of “parallel societies,” which would ultimately entail parallel legal systems
         (see ch. 2.2). On the contrary, through enhanced support, an improved legal status,
         and better representation by the state and in the state, he hopes that immigrants will identify more with the state (Kymlicka 1997, p. 69). He counters liberal and left-wing critics of such
         a conception by underlining that human rights must always take clear precedence over
         group rights. Particularly in his most recent work he bases himself on the United
         Nations, which takes the view that the norms of multiculturalism are secondary to
         human rights (Kymlicka 2007, p. 6). In Kymlicka’s concept, then, there is absolutely
         no question of Western states protecting practices that violate human rights (such
         as female genital mutilation), as the right to religious freedom is clearly subordinate
         to the individual’s right to physical and psychological integrity and the rights of
         the individual always take priority over those of the group. The freedom of individuals
         within groups is not infringed upon by Kymlicka’s conception of multicultural citizenship
         on the basis of group rights (Kymlicka 1995, p. 45).
      

      
      Some authors have wrongly suggested that Kymlicka advocates a return to the pre-liberal
         despotism of ethnic or religious fundamentalisms (Bruckner 2007, p. 62, Wolfe 2009,
         p. 204), which is clearly not the case. Jesco Delorme has rightly stated that multiculturalism
         is not opposed to liberalism and in no way implies a return to Lessing’s cultural
         relativism. What is being proposed are merely certain group rights to supplement the
         current system, not entirely new legal systems, and the ethical principle that individual
         rights take precedence is retained (Delorme 2007, p. 148 f.). Critics of multiculturalism
         such as German feminist Alice Schwarzer assert that Muslims enjoy special rights,
         and sometimes they even refer to the “infiltration” of the constitutional state (ch.
         4.1, see also Wagner 2011). But this assertion does not stand up to close analysis.
         If European courts permit certain exceptions in specific cases, this involves the
         legitimate adoption of certain standards of private law. A polygamist, for example,
         enjoys legal protection in Germany as long as the marriage is legally valid and he
         entered into it abroad before immigrating to Germany. The right of his family members
         to join him, however, applies only to his first wife, and the wives’ legal position
         vis-à-vis the man complies fully with German law; there is therefore no right to punish
         one’s wife, as this would be a violation of human rights (Rohe 2008, p. 68, 72). Such
         cases are not a matter of special rights, but of the necessary recognition of legal
         realities, an approach common throughout the world. Individuals who have entered into
         relationships under specific legal conditions must not lose these goods because they
         migrate. There have been a few cases in Germany and elsewhere in Europe in which courts
         have gone too far in the direction of cultural relativism in their verdicts, thereby
         failing to respect existing human rights. But these were mistakes that were mostly
         corrected by higher courts. Otherwise, special legal rights for a religious group
         are almost entirely absent from European legal systems. 
      

      
      More significant are other criticisms of Kymlicka’s conception, and they can be divided
         into problems of a basically theoretical or practical nature. Of practical import
         to political efforts to implement Kymlicka’s ideas are questions such as: Who belongs
         to the group enjoying special privileges? What exactly do the group rights involve
         and who should represent the minority group? Agathe Bienfait rightly points out that
         neither language nor territory necessarily provides clear criteria for determining
         minority affiliation (Bienfait 2006, p. 56). Much the same applies even to religion.
         In many religious communities, affiliation is a very open and unclearly regulated
         affair. With respect to the issue of how exactly to define group rights, the question
         we must ask is whether we can restrict ourselves to a few symbolic aspects, or whether,
         in order to avoid hegemony, we must greatly extend the ambit of the cultural such
         that, ultimately, we must question numerous state institutions, such as shared schooling.
         If we take such an extended view, the amount of common ground provided by the state
         becomes ever smaller, and we do in fact end up with complete cultural autonomy. The
         question of who should represent the group could in principle be resolved democratically,
         but most cultural or religious minorities do not feature representative elections,
         which are generally the preserve of autonomous regions.
      

      
      So are Kymlicka’s ideas simply impossible to implement? The issues above are challenging
         but solvable. There is an influential group of liberal theorists, however, who reject
         this approach. For them, Kymlicka’s basic idea—the hegemonic tendencies inherent in
         universal law—is incorrect. Many of these authors, such as Jürgen Habermas or Michael
         Walzer, concede that historically the Western constitutional state has shown too little sensitivity to minority cultures,
         resulting in legal discrimination. But they see this as a failure to correctly realize
         an idea that is in principle correct; they do not hold the construct of liberal democracy
         responsible. They call for corrections and adjustments to the existing legal systems
         of Western democracies and would probably approve of affirmative action, but they
         rule out group rights (Habermas 1994). The latter inspire a variety of criticisms,
         extending from fears that the constitutional state will fragment to the assumption
         that group rights would be impossible to put into practice. I discussed such arguments
         above, which are put forward by leading liberal theorist Michael Walzer to counter
         no less prominent advocates of group rights such as Charles Taylor (Walzer 1992, p.
         102). Opponents of group rights do not adequately explain how a system that interprets
         basic and human rights on the basis of majorities and hegemonies can lead to equality,
         but they are committed to the view that improvements in the legal position of minorities
         must be made only within the universal system of law. Their approach is ultimately appellative and is based,
         if you will, on the vision of a solidary, altruistic majority that will become aware
         of the injustices suffered by minorities and act to remedy them.
      

      
      This group of thinkers sets about achieving change by calling on the state to provide
         targeted support for minorities within the framework of equal rights and institutions.
         We might refer here to a politics of equal opportunities that advantages minorities
         in order to compensate for existing disadvantages, as with the affirmative action
         programs in the United States; among other things, these use quotas to boost the numbers
         of African-Americans and other minorities in the university sector, and are similar
         to gender mainstreaming policies.[1]   As Rajeev Bhargava states:
      

      
         (F)airness requires that there be state support and subsidy for cultures that fail
            their deserving place in the media or in educational institutions. It follows that
            a policy of strict government neutrality, say a line of abstinence towards the education
            of children in an overall environment where the dominant culture controls the media
            and the educational curricula, only end up permitting disrespect for marginal cultures
            (Bhargava 1999, p. 15).
         

      

      Universalist and particularist approaches undoubtedly have their pros and cons. The
         concept of group rights may define equality before the law more clearly in theoretical
         terms and may be better at ensuring rights, but it is far from easy to put into practice.
         Walzer’s perspective may be unsatisfactory theoretically; Kymlicka’s approach seems
         impracticable. The fact that a society’s resistance to crisis is not guaranteed solely
         by rights and systems underlines the value of universalism. What matters most are
         power relations, with religious majorities clearly enjoying the upper hand here. Demands
         for groups’ rights in contexts where majorities have no understanding of such demands
         will not necessarily achieve rights with any cultural depth, sustainability, or resistance
         to crisis. A more promising and realistic approach may be to work for a learning process
         within the constitutional state that includes democratic majorities. This approach,
         however, is subject to the vagaries of the zeitgeist: it is vital that multicultural solutions are widely accepted within a society, which
         is by no means always the case.
      

      
      Jonathan Chaplin’s remarks on Kymlicka’s approach capture well the ultimately unresolved
         dilemma that typifies the debate between particularists and universalists:
      

      
         Kymlicka suggests that the question of cultural rights is not whether we should accord
            more respect to individuals or to groups, but rather how we should balance two kinds of respect for individuals. Respecting individuals as members of a particular cultural community may involve
            according them special rights, while respecting individuals as citizens, members of
            the same political community, requires according them equal rights. We are faced here
            with ‘a genuine conflict of intuitions’: ‘the demands of citizenship and cultural
            membership pull in different directions’. Both matter and ‘neither [is] reducible
            to the other’. The consequence of recognising only equal political rights would be
            the reluctant assimilation of cultural minorities into a culturally uniform political
            community (Chaplin 1993, p. 43).
         

      

      Regardless of these differences, however, both camps believe that classical liberalism
         was and is a project that excessively flattens out group differences and denies extant
         injustices. Liberal multiculturalists favor neither the straightforward continuation
         of present conditions nor a culturally relativist return to coercive relations between
         groups and old hierarchies, as modern communitarianism sometimes seems to imply (Dallmayr
         1996, p. 283, 291). Instead what they seek is a modified form of liberalism, conceived
         in various ways depending on their intellectual frameworks. Some thinkers envisage
         the evolutionary adaptation of universal, undivided rights and state support for minorities
         within the state and public spheres, while others think in terms of the establishment
         of group rights.
      

      
      At first sight, though, we are left with the impression that the new multicultural
         liberalism is in conflict with another principle of the secular constitutional state
         that we have not talked about yet, namely the separation of state and religion. In
         fact, the new liberal thinkers have scotched this myth as well. Hitherto, for example,
         supporters of French laicism could claim that it grants no privileges to Christian
         religions because, in contrast to other Western democracies, France keeps religious
         influences strictly away from the state (Audard 1999, p. 120 ff.). France has no blasphemy
         laws, no religious education in schools, and of course no statutory corporations,
         as found in Germany, that turn church employees into civil servants. But does this
         make laicism more just? Is it free of majoritarian hegemonies and unjust encroachments
         on minorities’ freedom of religion?
      

      
      What we find on closer inspection is that French laicism is the result of a very specific
         historical experience. Monarchy and Church had fraternized so closely for so long
         that republican forces adopted a strictly anti-religious credo. Church influences
         were systematically expunged from the apparatus of state, and there developed a rigid
         policy of prohibition with respect, for example, to the display of religious symbols
         (crucifixes, headscarves, turbans, etc.) in public institutions; within the state
         sphere, the law encroaches massively on individuals’ religious freedom. A hypernationalist
         ideology developed according to which all differences must vanish with respect to
         the state. But in line with Kymlicka’s views we might argue that historically even
         these steps were always based on decisions by a majority that was itself Christian
         but that opted for laicism. Right up to the present, then, this means that the rest
         of society finds itself exposed to “unchosen inequalities” (in Dworkin’s sense) that
         might be considered discriminatory. Ultimately, as described above, injustice arises
         when legal principles are subject to the cultural influence of a majority, when the
         state encroaches excessively on people’s liberties and fails to comply with the principle
         of proportionality. The French state behaves disproportionately not just towards religious
         minorities, but also towards “minorities within the majority,” in other words that
         outnumbered group of Christians who disapprove of the French state’s prohibitionary
         policies and who call, for example, for religious education in schools. In countries
         such as France the modern state subjects individuals to an ever greater degree of
         social incorporation. Children must attend nurseries and, as a result of lengthened
         hours of schooling in many states, all-day schools. Far from “slimmed down,” this
         is a state that regulates people’s lives. But is it right for an active, encroaching
         state to annul rights such as freedom of religion entirely as long as individuals
         are within its “care”? Such a state needlessly places people in a coercive predicament
         in which they can live up either to their state or religious obligations but not both.
         In this sense laicist secularism is by no means neutral and liberal, but unjust to
         religious minorities of all kinds. 
      

      
      Liberal intellectual Abdullahi Ahmed An-Na’im regards laicism as a form of Enlightenment
         fundamentalism decreed by the state:
      

      
         [W]ith all due respect, I do not have a high view of French laïcité. I think it’s
            authoritarian and offensive. . . . I do not see a difference morally or politically
            between—you may be shocked by this—what Iran is doing and what France is doing. Women’s
            style of dress is their business, it is not the state’s business. And women should
            not be denied essential services, like education, because they choose to wear anything
            or refuse to wear anything (Carl Heinrich Becker Lecture 2009, p. 84).
         

      

      In recent times scholars have referred to secularism as an elusive concept that may
         be defined in quite different ways. It seems necessary, then, to clarify the hierarchy
         of meanings that this term may imply. For the secular state, what matters is the equality
         of different religions, worldviews, and ethnicities before the law and with respect
         to state institutions. If a principle such as the separation of state and religion
         runs counter to this aspiration to equality, it cannot claim to represent the idea
         of equality. Such a principle must clearly be subordinate to, or may even contradict,
         the essence of secularism. Heiner Bielefeldt therefore concludes that it is not in
         fact the “separation of state and religion” but the “non-identification of the state”
         that lies at the core of secularism (Bielefeldt 2003, p. 15 ff.). But non-identification
         can be achieved through different types of policy. Alongside the “hard secularism”
         of laicism there is also a “soft secularism,” which is more or less characteristic
         of most Western liberal democracies today. Here, rather than the ostentatious distance
         from religion found in laicism, the state cultivates cooperative relations with churches
         and religious communities; to a limited degree, the state allows religious symbols
         within the state sphere, but avoids one-sided identification with a particular group.
         This at least is the theory of soft secularism, which seeks to allow individuals maximum
         religious freedom even in the state sphere and to liberate minorities from hegemonic
         injustices by creating space for their religiosity. Rather than banning religion and
         other worldviews, the state protects their expression without itself becoming fundamentalist.
         It is interesting to note here, as Bielefeldt rightly points out, that this middle
         way also fits with the main traditions within the Islamic world: the wholesale banishment
         of religion from the state sphere is a rarity (Turkey), and it is only in recent decades
         that the rise of political Islam has inspired calls for the state to take on a fundamentalist
         identity (Bielefeldt 2004, p. 157 ff., see also K. Hafez 2010a, p. 19 ff.).
      

      
      As in the Islamic world, however, there is a clash between the theory and practice
         of secularism in the West. In the Middle East, Muslim majorities are frequently endowed
         with privileges. Coptic priests in Egypt cannot become civil servants, in contrast
         to Muslim legal scholars and imams; divorce law is influenced by Islam; and there
         are different building laws for Muslims and Christians. In Europe and North America
         the situation is often reversed, with Christian churches and communities enjoying
         a hegemonic status that has developed over the course of history. The liberal answer
         to these privileges, however, is not an unjust laicism, but a modified and multiculturalized
         soft secularism. Most contemporary liberal theorists agree on this. Though they continue
         to differ on the universalism or particularism of laws, as outlined above, there is
         broad consensus on the need to enhance the status of minority cultures and religions
         by revising the legal system, achieve improved representation, and make the state
         more culturally sensitive, which includes the provision of financial support. 
      

      
      This brings us to the final definitional dimension of secular constitutionality, the
         public sphere. So far we have talked only about rights, laws, and state institutions
         and we have touched on the state’s role as protector of private religious freedom.
         But beyond all of this there is a public sphere. This sphere is certainly not free
         of the state. The executive branch supports societal organizations and the state appears
         in the media. But in the public sphere the state is just one actor among many, for
         this is a sphere sui generis, and here, according to liberal theory, the rules of neutrality essential to the
         constitutional state do not necessarily apply. While all agree that state neutrality
         is the core of secularism, ideas such as the “separation of state and religion” (laicism)
         and the “privatization of religion” are by no means endorsed by every author (Pollack
         2003). 
      

      
      Thomas Luckmann is one of the leading exponents of the privatization thesis (Luckmann
         1967). He describes a process of Western modernity over the course of which religion
         has not only split off from the state, but the religious individual has moved ever
         further away from church institutions. As a result, according to Luckmann, Western
         societies have developed a significant degree of religious pluralism, and religions
         have become “invisible.” But other scholars were quick to oppose this idea and others
         like it. Contra Luckmann, José Casanova refers to the return of religion in the West
         and discerns a process of religious deprivatization, particularly in the case of neo-Christian
         Protestantism in the United States (Casanova 1994, see also Berger 1999). In this
         view, people continue to be religious in private, while within Western modernity religion
         is increasingly making a return to the public sphere. In the United States the key
         hallmark of secularism, legally enshrined state neutrality, is firmly entrenched.
         But an increasing number of fundamentalist groups are putting the secular state in
         jeopardy by, for example, achieving changes in the law that provide for the teaching
         of Biblical creationism in schools (Casanova 1994, p. 158 ff.). At the heart of Christian
         fundamentalism in the United States, Casanova tells us, is a neo-Calvinist renaissance
         of religious values that must make inroads into the public sphere if it is to realize
         its aims. Martin Luther King Jr.’s emancipatory movement in the 1960s, which was also
         religiously grounded, is a powerful demonstration that such public celebrations of
         religion may be quite compatible with the liberal state. 
      

      
      Casanova is unable to show that religion has returned to the European public sphere
         in the same way as in the United States. It is hard to resist the impression that
         unlike in the United States, which was historically the land of the religiously persecuted,
         free at last to practise their religion, in Europe we are living with the after-effects
         of opposite historical motives, namely the fear of religious wars and conflicts. Yet
         as Casanova rightly states, even in Europe, among liberal pioneers such as Voltaire
         and Rousseau, religion was an accepted part of social life, while only leftist atheists
         demanded the total expurgation of religion from the public sphere (Casanova 1994,
         p. 55).
      

      
      Overall, then, Western societies present us with an ambiguous picture when it comes
         to the reality of religious privatization or deprivatization. But from the perspective
         of liberal theory it seems far from essential for religion to vanish from the public
         sphere if liberal democracy is to survive. In fact it is one of the foundations of
         the liberal idea that people can express themselves freely, including their religious
         convictions, not just in private but also in public. I shall be returning to the public
         sphere later on. First, however, I discuss the extent to which what we have identified
         as the core imperative of the liberal constitutional state—the equality of the individual
         and religious groups before the law and within state institutions—is in fact being
         upheld in the case of Islam in Europe. 
      

      
      * * *

      
      Certain problems pertaining to the position of Muslims within the European constitutional
         state have been repeatedly emphasized by a range of different authors. These problems
         can be used to test whether the largest non-Christian minority in Europe enjoys effective
         equality before the law. In what follows I discuss specific issues, already dealt
         with in numerous studies, before provisionally assessing how effectively liberal legal
         ideas are being put into practice, something that has rarely been attempted. The focus
         lies on case studies from France, the United Kingdom, and Germany, the most populous
         states in the European Union, making up almost half the total population. Of course,
         since there are at least forty-six states and legal systems in Europe, such an evaluation
         cannot be representative. So whenever possible I have brought in examples from other
         European countries to round out the picture. What quickly emerges is that the basic
         legal issues are often very similar within the European context. The question always
         hanging in the air is: Has universal law adapted successfully or not? In other words,
         do the legal provisions inspired by constitutions, basic rights, and human rights,
         and state institutions based on laws really guarantee Muslims equal access? Or is
         the contemporary constitutional state still hegemonic and discriminatory? Does it
         make promises it is unable to keep?
      

      
      We will see that this is mostly, though not exclusively, a matter of the adaptation
         of the constitutional state within an identical legal framework, as called for by
         the universalist theorists of multicultural liberalism. It is true that the United
         Kingdom, for example, recognizes certain group rights, a case in point being the wearing
         of Sikh turbans or headscarves within the civil service (Triandafyllidou et al. 2006,
         p. 2). But in other countries, in the vast majority of cases, existing laws are sufficient
         to ensure a good deal of flexibility and maximum religious freedom for minorities
         such as Muslims. Contrary to what has often been claimed, progress in resolving long-standing
         legal problems (such as ritual slaughter) is due not to special laws for Muslims but
         to clarification of existing laws. It should not surprise, then, that Muslims themselves
         rarely call for special rights. What Muslims tend to demand is equality before the
         law rather than changes in laws, let alone the introduction of Islamic law (Sharia)
         (Nonneman 1996, p. 8). We will see that attempts to resolve certain legal problems
         have come to grief because of the inflexibility of existing laws and that there are
         therefore certain situations in which the application of the same laws seems less
         just than the granting of special rights (in the case of statutory corporations for
         example). But this is the absolute exception. 
      

      
      The issues to be discussed are: the status of Muslim religious communities, blasphemy
         laws, the representation of Islam in public institutions, approaches to religious
         symbols, Islamic religious education in state schools, mosque-building, and ritual
         animal slaughter. It is striking that what we are dealing with here are classical
         problems pertaining to the legal position of the religious individual and religious
         community with respect to the practical realization of their religious freedom. There is of course more to the question of Muslims’ legal
         equality than this. Discrimination in everyday life and at work, and state support,
         are also relevant here. Much that is of relevance to these aspects, however, lies
         outside the topic of the “constitutional state,” having more to do with governments’
         political action and with social action in a general sense, so I shall return to them
         later (ch. 1.2 and ch. 2.1).
      

      
      To gain a true picture of European blasphemy laws, we must go back to 1989, when Iranian revolutionary leader Ayatollah Khomeini imposed
         a fatwa on British-Indian author Salman Rushdie, which amounted to a death sentence. Rushdie
         was accused of insulting the Muslim Prophet Muhammad in his novel The Satanic Verses. The affair occupied the world press for years and Rushdie still requires personal
         protection. It showed the reactionary ideas on blasphemy held by the Iranian revolutionary
         leadership, based on a medieval conception of Sharia law; though the Rushdie case
         was more complex than this, with other Islamic legal issues such as apostasy, the
         renunciation of one’s faith, playing a role in the fatwa (K. Hafez 2000b).
      

      
      It soon became apparent that the binary opposition between “Western freedom of opinion”
         and “Islamic prohibition on blasphemy” was too simplistic. England itself still had
         a blasphemy law at the time, only abolished in 2008. Two things were notable about
         this law. First, the fact that it existed at all showed that Western legal systems
         had never been entirely secularized. Special laws placing the protection of religion
         above freedom of opinion could not be justified in such systems. Second, and even
         more crucial in this context, the law only protected Christianity, but not other religions—a
         clear violation of the principle of equality. So while verdicts of blasphemy had been
         reached on a number of occasions in the recent history of England, Muslims had no
         way of taking legal action against Salman Rushdie. Attempts by the Muslim community
         in the United Kingdom to have the law extended to include the protection of non-Christian
         religions repeatedly failed (Fetzer/Soper 2005, p. 37). In 2008 the law was abolished
         in its entirety. Liberal secularism had prevailed and, at least from the perspective
         of liberal multiculturalists, demands for equality had now been satisfied. 
      

      
      But this does not apply to all European states. A number of countries, including Germany
         and Ireland, still have blasphemy laws. These are popular among conservative forces
         in these countries. As recently as 2006, the right-wing Bavarian Christian Social
         Union (CSU) called for the German blasphemy law to be tightened up after the broadcasting
         of a TV show called Popetown by the MTV music channel, which featured a humorous caricature of the Pope. The relevant
         law in this case is 
§ 166 of the German penal code, according to which it is a punishable offence to insult
         religions or worldviews if this is likely to disturb the public peace. Austria has
         a similar law (§ 188, 189 StGB). Here, on a conservative reading, the protection of
         individual rights such as freedom of opinion appears to be subordinate to a special
         law protecting religion. These laws have however been reformed in recent decades.
         They cleverly avoid clashing with the constitution and being seen to infringe on individual
         rights by introducing “social peace” as deserving of legal protection. It is not religion
         or a particular religion as such that is being protected here, but rather the peace of society, which is the precondition
         for the preservation of all other rights and relates to the state’s protective role.
         It is an open question whether vague concepts such as “social peace,” a highly elastic
         term, will endure over the long term. If governments were concerned with punishing
         violence, they could refer to other legal bases and would have no need of special
         laws on religion. If their aim, on the other hand, is to prevent vigorous debates
         within a society, then we are left with the question of whether this is compatible
         with freedom of opinion. What constitutes an “insult” is ultimately a subjective matter,
         and in a Western constitutional state no law should curtail basic rights by valorizing
         the opinions of societal majorities or arbitrary definitions put forward by various
         legal authorities. It is, however, difficult to prevent outbreaks of violence instigated by “intellectual arsonists”: we need only think of
         the Islamophobic killings in Norway, which can in part be traced back to Internet debates (ch. 3.2). It would seem helpful for societies
         to have a “blasphemy law” on the model of the German penal code up their sleeve to
         defend themselves against extreme racism. 
      

      
      The legal situation in Germany and in Austria differs significantly from the law that
         existed in the United Kingdom until 2008 in another way. All religions and non-religious
         worldviews are protected. If we examine the historical development of the German law,
         from Prussian law through the German empire to the present, we see that initially
         it was only the Christian churches that were recognized, then all religious communities
         with the status of statutory corporations (see below), and finally (since 1969) all
         religions and worldviews. The legal system underwent an evolutionary development,
         ultimately achieving effective equality. If laws of this kind are still open to criticism,
         it is at most from a liberal rather than multicultural perspective. 
      

      
      Much the same applies to Ireland, where a new blasphemy law came into force in 2010.
         In essence, this law is comparable to the legal situation in Germany. It includes
         the trope of the disturbance of “social peace” and applies to all religions. The situation
         in Ireland, however, differs from that in Austria and Germany: in Ireland the law
         reflects a paragraph of the constitution that refers explicitly to religion but not
         to other worldviews. Again, though to an even greater extent, this is open to criticism,
         from a liberal rather than multicultural perspective, as Irish law primarily protects
         religion and only secondarily social peace, and it privileges religious over atheist
         convictions. It would appear that states such as Germany and Austria have already
         understood that they have no need to concern themselves with the integrity of deities,
         as this is not their constitutional role. All that remains open to criticism here
         is the vagueness of the concept of “social peace.” The Irish constitution, meanwhile,
         does in fact demand that the government protect religion, an offense against liberal
         principles.
      

      
      If we look at European legal systems as a whole, it emerges that a number of states—such
         as France—have long since rid themselves of such provisions and that where these continue
         to exist, the equality of religions is enshrined in law. So from a liberal point of
         view these laws are open to attack in a number of ways because it remains unclear
         what exactly “social peace” is or because religion, as in Ireland, appears as a privileged
         legal imperative. All of these provisions are testimony to a conservative, possibly
         communitarian, but certainly not consistently liberal concept of law. It seems likely
         that further reforms will be needed in the future. Modified “blasphemy laws” may,
         however, still prove useful as a means of combatting intolerance. Through a lengthy
         historical process, the liberal Western constitutional state has continually renewed
         itself, gradually adopting a position of neutrality towards different religions. The
         equality of religions has already been achieved in the case of existing “blasphemy
         laws.” 
      

      
      The situation is far more complex with respect to another problem, which has been
         the subject of numerous debates in recent years relating to the equality of religions
         within the European constitutional state. I am referring to the recognition of religious communities   and   statutory corporations. Legal forms of recognition may be important when, within the framework of “soft
         secularism” (see above), the state seeks partners to help it carry out shared public
         tasks, such as the teaching of religious studies in schools, or when making appointments
         to representative organs within public institutions. From a laicist perspective such
         cooperation is unthinkable: religious agencies have no place in state institutions,
         and the state has no business extending its reach into the private practice of religion.
         These are classical liberal positions, though they open up a number of far-reaching
         questions, which I have already discussed. To put it in a nutshell: in modern society,
         the tentacles of the state are reaching ever further into the private sphere, in terms
         of the demands made on our time if nothing else. Children must spend much of their
         time in schools for example. Can such a state ban religion entirely from the state
         sphere without violating basic rights? If not (in line with the imperative of proportionality), then how are we to come up with
         regulations governing the approach to religion within state institutions? The answer
         to this last question is: only through legally regulated forms of cooperation with
         clearly defined religious communities. There are of course other types of cooperation,
         such as informal religious advisory committees within the political sphere, which
         exist even in France despite its apparently entrenched laicism. These committees,
         however, generally have no legal status, so I discuss them later in connection with
         government action (ch. 1.2). Here I focus on the legal foundations of the definition
         of religious communities, and of cooperation with them.
      

      
      If we work on the assumption that cooperation is necessary, it soon becomes clear
         that there are no “neat” solutions. There is always an arbitrary aspect to regulations
         governing which religious communities are recognized by the state, what privileges
         they are entitled to within state institutions, and whether, as corporations, they
         even constitute institutions in their own right that can take on public responsibilities.
         But it is doubtful that generally seeking to avoid such regulations, as laicists do,
         will result in a more just society. In other fields as well, the interface between
         state and society is marked by a certain lack of clarity, when, for example, the state
         cooperates with societies, lobbyists, and environmental groups. There is no evidence,
         however, that an elite, unitary, centralized state that seeks to monopolize every
         societal task while avoiding all contact with unelected representatives of society
         is really more just. Over the last few decades, even the laicist French state has
         seen the concept of ethno-religious proportionality spread through its republican
         institutions, and this in the absence of any relevant legal foundation. In the case
         of former French president Nicolas Sarkozy, for example, Muslim ministers he himself
         had appointed represented a religious and cultural element of society and functioned
         as spokespersons for these communities in instances of social conflict—though they
         had in no sense been chosen by these communities and there was no real way of electing
         such representatives democratically.
      

      
      The United Kingdom is one of those states that maintains a secularism that permits
         many forms of institutional interlinkage between state and religious communities.
         Many bishops and archbishops automatically become members of the House of Lords. Yet
         there seems little prospect of these privileges being abolished in the near future
         as radical secularists demand—quite the opposite (Modood 2001, p. 83). After the Labour
         Party’s victory in the 1997 general election, it appointed three Muslim peers to the
         House of Lords (Vertovec 2002, p. 29). This was the government’s attempt to answer
         criticisms that non-Christian religious communities are underrepresented in British
         institutions. But this certainly does not mean that equality has now been achieved.
         We need only consider the fact that the head of state, the English Queen, is also
         head of the Anglican Church; in religious terms, then, she represents only England’s
         Christian majority, rather than all citizens. The symbolic force of this identification
         of the state with a particular religion should not be underestimated. In comparative
         European perspective, however, the British political system has a unique status.
      

      
      Of greater significance in the European context, because it is more representative
         of a group of Northern and Central European states featuring similar forms of cooperation
         between state and religion, is the case of Germany. The legal foundation here is provided
         by state-church law (Staatskirchenrecht) as a field of public law. Elements of this law date back to the Weimar imperial
         constitution, which confirms the neutrality of the state towards religious communities
         but which left the churches’ status under public law and their opportunities for societal
         participation untouched. Religious communities’ fundamental legal capacity comes about
         if they are established on the basis of the law of associations (Vereinsrecht). Beyond this, however, religious communities may become statutory corporations.
         According to Janbernd Oebbecke, this is a “positive organizational step [by the state]
         to address the needs of the individual and of religious communities” (Oebbecke 2000,
         p. 292). According to article 140 of the German constitution, it is inherent in the
         status of the corporation that the religious community in question is granted a number
         of privileges in return for taking on public tasks that benefit the state as a whole.
         These privileges include the collection of taxes, something rarely found outside of
         Germany, the granting to church employees of civil servant status, and a whole “bundle
         of privileges” (Oebbecke), which include, above all, representation on certain public
         or state committees. But none of this means that religious communities become part
         of the state. As organizations under public law, they receive support from the state
         while remaining autonomous. But they are not “constitutionally obligatory.” This means
         that they benefit from the constitution, which guarantees them a status within the
         framework of which they perform a certain function. But existing law can be changed
         at any time. Apart from basic rights, every part of the constitution may be modified
         or abolished by a decision of parliament.
      

      
      Interesting here is the fact that, historically, the major Christian churches gained
         the right to become religious corporations. As early as the Weimar period, however,
         the application of this law to non-Christian religious communities was uncontested—Jewish
         organizations had long been recognized (Oebbecke 2000, p. 293). Modern liberal theorists
         such as Walzer or Kymlicka would surely agree that while the collection of taxes and
         civil servant status may not necessarily be desirable, the improved representation
         and potential to shape decisions by religious communities, which is bound up with
         the status of corporation, is. So the German constitution provides the opportunity,
         without creating the kind of special or group rights that are subject to theoretical
         dispute, to bolster the position of non-Christian minorities within the state on the
         basis of equal rights. Certain activities, it is true, such as involvement in school
         lessons, are possible without the status of corporation, merely through the recognition
         of religious communities, but this is not true of more far-reaching representation
         in state institutions and the public sphere, such as public service broadcasting;
         this is important because here the media image of minorities, often informed by clichés,
         can be corrected (ch. 3.1). This is one of the key reasons why the Central Council
         of Jews in Germany has become a corporation under public law.
      

      
      In Germany, however, regardless of the existing constitutional parameters, Muslims—along
         with certain Christian minorities such as the Jehovah’s Witnesses—are denied recognition
         by the state as a statutory corporation both in terms of jurisprudence and legal practice.
         So far, applications for the status of statutory corporation by Muslim organizations
         have always been rejected. German courts have asserted that the various associations
         lack one quality or another that the German legislature considers essential to religious
         communities that wish to become corporations. These associations, so the courts argue,
         have too few members or have not existed long enough, such that they lack the guarantee
         of continuity, which political scientists, among others, consider vital to institutions
         (see Schülein 1987, Göhler 1987). Janbernd Oebbecke argues that the most important
         Islamic organizations in Germany, particularly the umbrella organizations (ch. 1.3),
         have enough members (Oebbecke 2000, p. 324). Thomas Lemmen, however, points out that
         in the case of some organizations the status of members is unclear (Lemmen 2002).
         Mathias Rohe assumes a necessary lifespan of at least thirty years (Rohe 2008, p.
         57). Christian Walter, meanwhile, suggests that we ought to rethink such guidelines
         and avoid applying them too literally given the unique realities of immigration (Walter
         2005, p. 39).
      

      
      The non-recognition of Muslim corporations clearly rests upon a very shaky foundation.
         Critics have also underlined that Islamic bodies lack adequate legal organization
         and financing, but above all that there is no organization that might be recognized
         as an authority on religious issues. There are a number of very different views on
         this. Mathias Rohe, for example, argues that the granting of extensive privileges,
         such as the right to collect taxes, logically presupposes clear organizational structures
         and a religious authority, something traditionally lacking in Islam (Rohe 2008, p.
         58). Oebbecke, on the other hand, believes that the question of how a religious community
         is organized in theological terms is not part of the preconditions for the granting
         of rights, but an aspect of the faith itself (Oebbecke 2000, p. 325). German courts
         have long tended to take the same view as Rohe, and have rejected the granting of
         the status of statutory corporation to Muslim organizations (Oebbecke 2000, p. 321).
      

      
      As early as 1999, however, at a hearing of the CDU/CSU Bundestag grouping, Hans Maier
         asked, “Must Islam become a church in order to enjoy the privileges that article 7
         of the constitution grants to Christian churches and Judaism?” (CDU/CSU-Bundestagsfraktion
         1999, p. 44). Similarly, Gritt Klinkhammer takes the view that following the decision
         by the Federal Constitutional Court in 2000 (judgement on the Jehovah’s Witnesses),
         the proviso regarding the existence of a religious authority no longer applies, as
         religious communities that wish to receive privileges from the state do not have to
         gear their activities towards the interests and objectives of the state (Klinkhammer
         2002, p. 183 f.)—with the exception, we might add, of all basic and human rights,
         which must be upheld by everyone, by the state and by religious communities, and which
         in this sense certainly represent state objectives.
      

      
      German jurisprudence seems not to have come to any firm conclusions in this regard,
         and it is unclear what will happen to the criterion of religious authority in future.
         At least three scenarios are possible. The courts might insist on the formation of
         “high religious offices,” in which case the various religious associations would have
         to adapt to this, and if Muslims were interested in forming statutory corporations
         they would have to become members of a given body, recognizing its authority by so
         doing (Klinkhammer 2002, p. 191 f.). Or the courts might leave such questions to the
         faithful themselves. In this case, a religious community and corporation deserving
         of support would be any group that constituted itself under the law on associations,
         basing itself on a holy book or specific traditions. Theoretically, rather than jurisprudence
         changing its views of Muslims, a third solution would be for the legal foundations
         themselves to change, in other words German state-church law would have to be redefined
         from the bottom up and adapted to the needs of an immigrant society. The German state
         could rethink privileges and consider whether civil service status, and the collection
         of taxes, is still in keeping with the times, and could come up with flexible regulations
         on the necessary size and permanence of any religious community looking for representational
         rights in major institutions. In terms of both law and liberal theory, this latter
         solution would surely be the most elegant. Politically, however, there is probably
         no chance of this happening, because it would require the churches to accept the withdrawal
         of privileges, something they are doing everything possible to resist (EKD 2006, p.
         79).
      

      
      It may be partly because of this that the German Islam Conference, an advisory body
         established by the government in 2006 (ch. 1.2), has come out clearly in favor of
         the middle way identified above, of seeking greater flexibility within the legal system
         on the basis of existing laws, citing current conditions as the relevant yardstick:
         “The internal organization of the religious community” is subject to its “rights to
         self-determination” and may be organized in a more or less democratic or hierarchical
         way, as with existing churches (Deutsche Islam Konferenz 2009, p. 56). In this view,
         the equality of religious communities before the law is not guaranteed by requiring
         them all to be the same—the same age and organized in the same way—but lies in the
         fact that each, in its own way, fulfils the same functions for society. But this would
         require greater flexibility in interpreting the criteria determining who and what
         may be a state-recognized religious community or statutory corporation.
      

      
      There are solid grounds for questioning contemporary practice in Germany, which entails
         compensating for the lack of legal certainty through “stopgap” political forms (Busch/Goltz
         2011, see also Silvestri 2010, p. 49), such as the German Islam Conference or the
         “Schura” in Hamburg, another advisory body. These must be considered temporary improvisations
         as long as there is a law on statutory corporations used by other religious communities.
         Margrete Søvik refers openly here to a discriminatory situation: “It appears indeed
         that restrictive interpretations of the term Religionsgemeinschaft have been a deliberate means of regulating access to the public domain and excluding
         agents not trusted to be sufficiently mature and socially responsible” (Søvik 2008,
         p. 244). Tobias Frick and Gritt Klinkhammer ask how much longer “a bifurcation of
         privileges aimed at facilitating religious life through the granting of corporation
         status can be considered rationally justifiable in a religiously neutral state” (Frick/Klinkhammer
         2002, p. 10). Joel S. Fetzer and J. Christopher Soper also believe that from a legal
         point of view equalization must be achieved in the near future (Fetzer/Soper 2005,
         p. 108 f.).
      

      
      Of course, another possibility would be to abolish all these statutory corporations—including
         the Christian churches, etc.—and place state cooperation on an entirely laicist basis,
         or at least shift such cooperation to advisory constructs. This would certainly be
         beneficial in that it would make public committees more open and dynamic in terms
         of their composition: associations would no longer be able to assert a monopoly on
         Muslim opinion. The disadvantage, however, would clearly be increased dependence on
         the state, within whose sphere of influence these committees would lie (ch. 1.2).
         The state is organized, but civil society as a whole is not. Organizations and institutions
         thus form the backbone of a pluralist democracy. Nonetheless, it is only partly correct
         to refer to the “forced confessionalization” of Islam in Germany, as does Jamal Malik,
         who fears that the German state will turn Islam into quasi-“churches” on a false legal
         basis.[2]   It is true that there are representational imbalances within a corporatist system,
         but these problems exist everywhere in representative democracies; they also appear
         within the majority society, where churches, as confessions, represent a large number
         of Christians, many of whom have long since left their organizations or were never
         members in the first place. Does this mean we ought to fully laicize all forms of
         cooperation and do away with all forms of representation? If, however, we remain within
         the corporatist-pluralist model of “soft secularism,” forced confessionalization could
         only occur if the courts continued to insist on the formation of artificial authorities
         or, to look at the extreme case, compulsory membership were to be imposed, though
         no one considers this an option as it would infringe on the basic right of religious
         freedom. For the future it seems likely that, in much the same way as the Central
         Council of Jews in Germany, lay Muslim organizations without theological authority
         will take on a more or less successful representative role on state committees. When
         this happens, Muslims will be a real presence within the European constitutional state
         in every respect.
      

      
      The Austrian legal system has proved significantly more flexible than its German counterpart
         in recognizing Islam as a statutory corporation. Austria is still the only country
         in Europe in which Muslim religious communities are accepted as corporations under
         public law. It proved possible there to introduce uniform federal laws, and the definition
         of suitability was achieved in part through special laws (Friese 2007). In light of
         differing historical developments and contemporary conditions, such laws cannot be
         straightforwardly implemented in Germany or other countries, but the situation in
         Austria is worth studying. 
      

      
      In European countries, both laws and legal practices with respect to religious symbols in state institutions have proved just as problematic as issues relating to religious communities and corporations.
         Different forms of discrimination exist in different Western European states depending
         on their particular traditions, and it is worth looking at these in more detail. Neither
         the display of religious symbols nor their prohibition must always be interpreted
         as violating the liberal principle of legal equality. It is, however, vital to uphold
         core criteria, such as the imperatives of equality for religious minorities and proportionality.
         European legal systems and their institutional practices have developed to some degree
         over the last few decades. Depending on the particular variety of secularism in a
         given country, however, there still exists a considerable amount of inequality or
         unjustifiable restriction.
      

      
      The United Kingdom is the type of state that has shown the least tendency for disproportionate
         encroachments in this field, giving it a reputation as the most liberal of all countries
         when it comes to religious symbols. The strong persistence of certain traditions,
         however, results in an inequality of symbolic representation that is the exact opposite
         of liberal equality. The Muslim headscarf, for example, is accepted in schools and
         other state spaces, and this includes teachers. Schoolgirls are allowed to wear the
         headscarf as long as it is appropriate to the color of the school uniform. In contrast
         to many European countries, in which the wearing of the headscarf in schools has often
         led to vehement public debates, the British public has shown little concern for this
         issue and very few complaints have been made (Fetzer/Soper 2005, p. 41). Rules on
         headscarves in public institutions are more liberal than elsewhere in Europe. In businesses,
         meanwhile, the same rules apply as in other countries: employers can define rules
         on clothing themselves, as long as these are the same for everyone. So while the state
         strives to involve itself only with regard to the color of the headscarf, thus achieving
         a moderate compromise between religious freedom and its own demands for neutrality,
         private employers have sometimes prohibited the headscarf and other religious symbols
         entirely, which has led to protests by Muslims and accusations of discrimination.[3]

      
      But while the United Kingdom is by no means overly restrictive and is proud of its
         cosmopolitan tolerance, including in the state sphere, it continues to feature certain
         injustices, as evident in its approach to religious symbols in other ways. In the
         past, for example, some school children were not allowed to wear a beard, and while
         the Race Relations Act does recognize communities such as Jews and Sikhs as ethnic
         minorities, it does not recognize Muslims as a religious minority. Further, there
         is a very close linkage between monarchy and church. British archbishops play a role
         in the sovereign’s ceremonies, which clearly privilege the Anglican Church and the
         Christian religion (Fetzer/Soper 2005, p. 34).
      

      
      A very different tradition prevails in France in this regard. It is significantly
         more restrictive, and regulations such as the imperative of proportionality do not
         apply here. On the other hand, the laicist system entails fewer contradictory elements—at
         least at first sight. The French state prohibits the display of religious symbols
         in all state institutions. Neither teachers nor pupils, neither civil servants nor
         state dignitaries display any association with religion or any religious community.
         Freedom of religion is regarded as a private freedom; it may be lived out in public,
         but the state has banned religion entirely. It is estimated that hundreds of Muslim
         girls have been expelled from French schools as a consequence of the ban on headscarves
         (Fetzer/Soper 2005, p. 5). Though it is little known outside France, this ban is practiced
         in a wide variety of ways. In many cases, headmasters have allowed the headscarf as
         long as the girls carry out their school duties in all other ways. French courts have
         sometimes allowed expelled pupils to return to school (Fetzer/Soper 2005, p. 80 f.,
         see also Cesari 2006, p. 218). So even French laicism is de facto inconsistent and produces inequalities, which come about because there is no legal
         right to religious representation, while tolerated violations of the law create a
         kind of second class law in certain cases.[4]

      
      But the rigid French prohibitionary approach, which superficially appears to be “just”
         because it claims to apply to everyone equally, can be criticized not just because
         of its flawed legal practice, but also in terms of legal theory, and with respect
         to principles. Abdullahi Ahmed An-Na’im’s reference to the “fundamentalist” and excessive
         character of French laicism comes to mind here (see above). The British system even
         protects teachers in state schools in terms of their symbolic religious freedom. The
         French system, meanwhile, places restrictions on teachers, and, what is even more
         serious, it places restrictions on female pupils. There is a categorical difference
         between teachers and pupils in the sense that the latter are obliged to attend school,
         that is, the state forces them to go to school, while this does not apply to teachers
         who have chosen their profession. But if the freedom to choose one’s profession is
         placed on the same level as the state’s freedom to regulate its sphere, we might still
         want to consider a ban on teachers wearing headscarves, as they should be as neutral
         as possible a role model for female pupils and must show no partiality for particular
         worldviews. This is part of their professional role. But the “Enlightenment fundamentalist”
         character of the French system only becomes truly apparent in the case of female pupils,
         as these are compelled to attend school. There is no way for them to be excused from
         the obligation to attend school; private lessons, as common in the United States and
         formerly in Europe as well, are not possible. So in attending school, the individual
         is by no means exercising a freedom comparable to the choice of profession. She does
         not even have the opportunity to choose between religion and school, as this decision
         is forced upon her by the state, which thus does away with the basic right to religious
         freedom in a disproportionate way and without good reason. This applies both to religious
         minorities and those members of the Christian majority in France who wish to wear
         religious symbols.
      

      
      To a considerable degree, the German legal system operates halfway between the French
         and British models. It allows female pupils to wear headscarves. A Berlin court even
         ruled that a Muslim secondary school pupil must be allowed to pray in school.[5]   The Federal Administrative Court later annulled this ruling because disputes had
         arisen in this particular case, disrupting the life of the school; but it made it
         clear that in other cases schools ought to examine whether “it is really necessary
         to restrict religious freedom in order to maintain orderly school life.”[6]   On several occasions, German courts have come down on the side of a positive interpretation
         of religious freedom, even in state institutions. Further, teachers are not banned
         from wearing headscarves in all German states, resulting in a number of cases in which
         teachers in Germany wear headscarves—so far, there have been very few complaints about
         the neutrality of these individuals. Nonetheless, German courts have ruled that a
         ban is not in principle contrary to the law as long as it applies to the symbols of
         all religions, in other words, as long as it is implemented justly. In 2006, a court
         in Baden-Württemberg stated that a special ban on headscarves is invalid as long as
         the Christian nuns’ habit is still allowed in schools (Cesari 2006, p. 38).
      

      
      European courts have also attempted to improve the situation of equality, particularly
         in the case of the famous “crucifix judgment” by the German Federal Constitutional
         Court of 1995. The court ruled that there can be no privileging of Christian religious
         symbols in state schools, as in the case of the crucifixes and other religious symbols
         commonly found in Bavarian classrooms. Since then, in a series of European states,
         conservative politicians and forces have asserted that the crucifix is in fact no
         longer a religious symbol, but rather an indication of a Judeo-Christian tradition,
         and is therefore not subject to the principle of equality of religions. In one case,
         the European Court of Human Rights (ECHR) ruled against Italy in much the same spirit
         as the German Federal Constitutional Court. In a surprise 2011 ruling, however, the
         Grand Chamber of the ECHR annulled this verdict, by classifying the crucifix as a
         “passive symbol” that does not indoctrinate children despite its dominance. This judgment
         came about on the initiative of ten European governments of a generally Catholic hue
         and thirty-three members of the European Parliament.[7]   It is criticized by constitutional lawyers (Fremuth 2011), and can in fact only
         be interpreted as meaning that non-Christian religious symbols and those of other
         worldviews must also be permitted in classrooms.
      

      
      These few examples show that European courts and a number of national courts have
         striven to achieve greater legal neutrality in recent decades. In many cases, however,
         conservative-Catholic political forces have contested liberal decisions by courts.
         In a battle for the supremacy of religious symbols, many conservatives would have
         us return to the era of Christian-Western hegemony. Outside of French (and Turkish)
         laicism, very few European commentators now contest that the wearing of headscarves
         by Muslim citizens in the state sphere is in principle compatible with the law. In
         the case of civil servants, meanwhile, the headscarf is at most tolerated, but without
         legal guarantees. Crucifixes in classrooms and the British monarchy’s privileging
         of Christianity are just two examples of residual hegemony within what is otherwise
         a situation of dynamic legal development in Europe.
      

OEBPS/toc_nav.xhtml

      
         
            		Title Page


            		Introduction: Is Liberal Society Dr. Jekyll or Mr. Hyde?


            		Politics and Law


            		Society


            		Media


            		The Academy and Education


            		Religious Institutions


            		Conclusion: The Reinvention of Liberal Society in Europe


            		 Bibliography


            		Index


            		About the Author


         


      
   

OEBPS/images/13-W01-cover.jpg
[slam in
“Liberal” Europe

Freedom, Equality, and Intolerance

Kai Hafez





OEBPS/images/14-logo_tm.tif.png





