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This book is dedicated to:



ALL THOSE WHO FOUGHT,
AND FIGHT, FOR FREEDOM

Even through the passage of time, they should never be forgotten.


About the Author

Mark W Mansfield is one of this country’s pre-eminent experts on public sector outsourcing and procurement.

During his career working both as a civil servant and as an independent senior adviser, he has awarded contracts to small and medium-sized businesses in excess of £3 billion (bn) across all industry sectors, as well as educating over 100,000 small and medium sized-companies on how they can effectively engage with the public sector.

His proven ability has brought him success in a remarkable career spanning over thirty years. His credentials are impressive for having given cogent, logical, and sound commercial advice, designed robust sourcing strategies, and evaluated thousands of bids, along with awarding contracts on key Governmental transformational programmes. During his career, Mark has also worked with leading consultancy companies.

Mark specializes in both EU competition law and EU procurement law, and advises Governmental agencies on key strategic policy procurement issues. He knows just about everything there is to know about public sector procurement.

In terms of understanding the nuances of precisely what the public sector is searching for when it decides to award contracts to the private sector, it would be difficult to find anyone as well qualified. This guide, therefore, gives you a rare and unparalleled insight into how you can increase your chances of winning your first contract with any public sector organisation.

Mark has a MBA, MA and LLM. He is a professional commercial mediator. He practises what he preaches. Aside from his successful consultancy company and his academic achievements, he has worked tirelessly in upholding the principles of human rights. This is borne from his stubborn sense of justice, and tempered with a level of humility rarely seen in today’s cut-and-thrust business world.

Finally, Mark has a straightforward but powerful philosophy, which is that as long as he lives, he will learn.


A Warm Welcome

You might be forgiven for thinking, in these austere times of economic consolidation, that the last place to seek out new business opportunities is the public sector. Far from it. Whilst the number one priority for the Government is deficit reduction, it is worth remembering that the Government as a whole is still on track to spend £700bn of public money for 2011/12, of which around £230bn is being spent with the private sector.

It’s a startling fact – but in more than 30 years in business, the complete lack of information, help, or support given to small businesses in their quest to win that elusive contract with the public sector never ceases to amaze me.

Let me make it clear, I’m not talking about the general bland information that you see on Government websites. I am talking about real, concrete, and practical advice that will make a genuine difference as to whether or not you are going to succeed or fail in the bidding process. I am not going to waste your time in hiding the harsh commercial reality of trying to win a contract. The truth is, it’s tough.

The inspiration for this book, therefore, comes from my desire to help small businesses like yours to win their first contract with the Government and the wider public sector.

This book is not about simply showing you how to write a bid. There are plenty of books for that on the market. Instead, it is a book that explores the legal framework, the formal processes, and crucially, the underlying reasons why some bids succeed and others fail.

IN THIS BOOK YOU WILL....



• Discover where you can access contracting opportunities with Government agencies;

• Understand the rules and procedures that Government agencies have to follow when they go out to market, including highlighting their typical contractual Heads of Terms;

• Learn how you should write a winning tender proposal, including what factors you should consider when setting your price;

• Discover how your tender proposal will be evaluated;

• Identify the ten fatal flaws that guarantee your bid will fail;

• Uncover the 5 golden keys that are guaranteed to boost your chances of winning; and

• Understand your legal rights if your bid is unsuccessful.

By the end of this book, I promise that you will see the answers to these and many other questions. The advice given throughout this book is precisely what successful companies follow when they bid, then finally go on to be awarded public sector contracts.

In this book, I have drawn on a comprehensive body of evidence in the field of public sector procurement. By condensing it, I have made it practical for you to use. 

I finish the book with a brief assessment of how public sector procurement can be reformed to help SMEs win further contracts.

From the outset, however, I want to point out that this book is not for all businesses.

Notably, it is not for businesses who are mediocre or who provide mediocre products or services. Nor is it designed for businesses that are struggling financially and somehow perceive contracting with the public sector as a secure revenue generator. Nothing could be further from the truth. Now more than ever, the public sector demands the highest standards from all of its suppliers, irrespective of whether they are SMEs or large players in the market.

It is not my intention to give an ideological standpoint on the role of big business in our society. Neither is it to put capitalism under the spotlight.

I passionately want to see the best of British business (whether they are large or small) not only to win contracts with the Government but to also work with the Government in partnership for the benefit of both our economy and our society in general. Furthermore, I see the small business community complimenting and working in partnership when vying for public sector contracts.

I am very conscious of the enormous contribution the private sector continues to play in the delivery of public services. You will, however, see throughout the book, criticisms on two fronts: firstly, regarding how some poor practices by some businesses can tarnish the reputation of the private sector, and secondly, how structural failings on the way in which the public sector sets out to procure its goods and services can result in oligopolistic and monopolistic markets.

Through giving an insight into some of my experiences during my career, I have tried to make the book informative and practical, as well as punchy and entertaining (as much as one can ever make public sector outsourcing and procurement entertaining).

I have also put into quotation marks some of the conversations I’ve had with colleagues and suppliers. I have of course kept client/supplier confidentiality. Furthermore, whilst some of the comments I make in the book may be considered by some as controversial, I have tried to balance my opinions with both objectivity and fairness.

For ease of reference, where I have specifically made reference to the term ‘contracting authority’, this encapsulates any organisation governed by public law. This includes central and local Government, housing associations, schools, universities, emergency services, etc.

I’m confident that by spending just a few minutes reading this book, you will find that little nugget of information that will transform and improve your chances of winning your first contract with the public sector.

Finally, never forget that every journey in life starts with taking that first step. Let your journey start right now! Start looking for contracting opportunities, and let the bidding process begin!

Enjoy, and best regards,

Mark W Mansfield MA MBA LLM



CHAPTER 1

So Nice to Feel Wanted –
the Government Needs You!

NEWSFLASH: Even in these times of substantial fiscal consolidation, the way the public sector buys its goods and services is changing radically.

There are 4.9 million businesses that are classified as Small and Medium Enterprises (SMEs). The Government recognises that despite accounting for over 50% of the turnover of the British business economy, small businesses astonishingly win only 5-10% of the billions of pounds’ worth of public sector work on offer.

The facts are as clear-cut as they are appalling. According to figures from the Federation of Small Businesses (FSB), only 16 per cent of contracts are awarded to companies with fewer than 250 staff. In light of these figures, it is hardly surprising that small businesses do not bother bidding for central Government contracts, as they know most contracts are invariably awarded to big business.

In short, SMEs, justifiably in my opinion, see winning contracts with the public sector as some sort of private club. It is a sad indictment of how, as a nation, we have wasted the talents, expertise, skills, and innovation that small businesses can give to our public services.

However, this is all about to change! The pendulum is swinging firmly on the side of helping small businesses gain access to their rightful share of Government contracts. Government departments and the wider public sector are in desperate need for your expertise, innovation and creativity.

This is amply demonstrated by a speech by the Prime Minister, David Cameron, on 6 March 2011 at the Conservative Party Spring Conference. He said, ‘The Government is one of the biggest customers in the country. We have got billions of pounds worth of contracts to be won. But for too long they have gone to the same old big players. So we are throwing open the bidding process to every single business in our country. This is a massive boost for small businesses, as we want them to win at least a quarter of these deals’.

The Government certainly means business. Soon after the Prime Minister’s speech, a series of measures was announced to help businesses like yours to compete for billions of pounds’ worth of central Government contracts. Clearly, the overall aim is to give small businesses greater access to the bidding process.

So let us look in detail at some of the measures that have been put in place. Firstly, the Government has set out an overarching strategy, a so-called SME Action Plan, which they intend to implement and be measured against. The plan is specifically targeted at SMEs that have 250 or fewer employees and a turnover of £50 million or less.

Measure 1

A dedicated website has been set up called ‘Contracts Finder’ (http://www.contractsfinder.businesslink.gov.uk/). This will feature all public sector contracts worth more than £10,000. In order to access these contract opportunities, small businesses just need to go to the website and identify the contracts they wish to tender for.

Details of the tendering opportunity will then be emailed back to them.

Crucially, this service is free.

Measure 2

There will be no pre-qualification questions for central Government contracts valued under £100,000. This means the end of filling in countless forms, which is not only onerous but is also time-consuming.

Measure 3

The Government has created a new role, the Crown Commercial Representative (CCR), to look at building a strategic dialogue between the Government and its smaller suppliers.

The CCR has set up a new Mystery Shopper service in order to investigate poor procurement practice carried out by contracting authorities.

Measure 4

Leading on from the appointment of the CCR, under the Innovation Launch Pad Programme, the Government has implemented SME product surgeries. This programme will give the SME community a opportunity to pitch their business proposals for their products and services directly to a panel of public sector professionals and senior buyers. This will be done in a kind of ‘Dragon’s Den’ style.

Measure 5

A central database of Pre-Qualification Questionnaires (PQQs) is being created for all Government departments covering goods and services. This will allow a supplier to fill in a PQQ once, rather than having to submit a new PQQ for every single Government tender.

Measure 6

All Government departments will be required to publish detailed and precise information on how they intend to increase their business with SMEs.

Measure 7

The Government intends to work in collaboration with its larger suppliers in order to agree a way in which SMEs can participate throughout the supply chain – for example, encouraging large suppliers to advertise their sub-contracting opportunities on the Contracts Finder website, and providing information to SMEs on how they can become a supply chain partner.

Measure 8

This entails exploring the most effective procurement route to market for Government departments in order to ensure greater opportunity is given to SMEs. For example, using the Open Procedure route for contracts over £100,000 would save SMEs from going through a further pre-qualification process.

In addition to these measures, in November 2011 the Government promulgated a radical shake up of central Government procurement. It announced that:

As far as its attitude toward its suppliers, it will have an ‘open door’ policy with them in order to discuss future contracts.

All procurement processes relating to the letting of a contract should be completed within 120 days, with the exception of complex procurements.

It intends to create a so-called commissioning academy that will disseminate information and train civil servants in terms of the best of awarding contracts.

It would publish £50bn of potential contracts online predicated on future Government requirements. Contracts would include areas such as IT, facilities management, construction and major infrastructure projects.

All of these measures, I am sure, will be welcome news to the SME community. If viewed in their totality, they are designed to create a level playing field for small businesses when they compete for contracts against big business.

There is, of course, much still to do. However, there is no doubt that the Government is serious and absolutely determined to achieve their target to help SMEs. Remember, the Government is at the beginning of its journey, and these changes are not something that they can accomplish overnight.

Now let’s turn our attention to Europe. Broadly speaking, all law should be accessible, intelligible, clear and predictable. Regrettably, in the case of EU procurement law, it is none of these. Because of the ceaseless torrent of case law, EU procurement law is vast and hugely complicated – so much so that even the procurement professionals struggle to understand it.

Although tempted, I shall spare you an extensive review of EU procurement history. Instead, I will try to explain the underlying principles that underpin the rules and regulations when contracting authorities go through the process of outsourcing and awarding contracts to the private sector.

To understand the origins of procurement law, we need to start with the ground rules – in other words, the treaties of the European Union to which the British Government has signed up. These treaties uphold two basic objectives:

Firstly, they strictly prohibit the introduction of trade barriers by member states.

Secondly, they prohibit any preferential treatment to UK companies against other companies across Europe.

In other words, given that Europe is the single biggest market in the world, a company say in France has the same right to tender for a public sector contract in England and vice versa.

In order to achieve this objective, public sector procurement law needed to be harmonised across all member states. This harmonisation includes three fundamental principles:



• The elimination of discriminatory practices, including discrimination against any bidder on technical grounds;

• Open and fair competition must be carried out by contracts being advertised across the European Union; and

• Both the tendering and awarding processes should be transparent and auditable.

In order to ensure all European procurement law was compatible with British law, the Government, in its wisdom, used subordinate legislation to codify (in one regulation) the directives through the introduction of the Public Contracts Regulations 2006.

This regulation has enshrined the following principles:



• That there are standard contract award procedures for all public bodies in order to ensure that when they purchase goods and services, they do so in a rational, transparent, and fair manner, which at all times safeguards taxpayers’ money;

• That safeguards are in place to prevent the preferential treatment of bidders; and

• That sound competition is undertaken in all cases.

All companies, no matter where they are located in Europe, are given full and equal access to contract advertising opportunities, thus promoting a level playing field within the European procurement market. In order to facilitate this principle, all public bodies are legally obliged to publish the tendering requirement in a Europe-wide advertisement. This is commonly known as the OJEU notice.

The good news is that change is in the air.

The European Commission has announced its intention to simplify the current purchasing regulations that all contracting authorities in this country are obliged to follow. Unbelievably, they want small businesses to be given a greater opportunity to access more Government contracts by reducing the bureaucratic procedures placed on public bodies. They want contracting authorities to be able to negotiate more with suppliers. In short, the focus is on making life simpler for bidders and procurers.

They have, however, stopped short of agreeing that contracts can be specifically reserved for SMEs, i.e., a legal quota system. They also want the selection criteria to be less demanding. Finally, the proposed changes will focus on tackling cartels, bid rigging and other anti-competitive behaviour.

As so often is the case with the Commission, every time it takes one step forward, it also takes two steps backward. Procurement law is no exception. Therefore, there is also bad news and as you might have guessed, it comes in two parts:

Firstly, early indications suggest that contracting authorities will be subjected to a greater scrutiny and transparency in how they select bidders. This may mean that bidders could face having their tender documentation published in the public domain.

Secondly, don’t hold your breath for the changes to be implemented overnight. The proposals will need to be transposed into UK law. The last time the Commission published a green paper about procurement, it took six years before it was reflected in law in this country.

As you can imagine, the Commission does not move fast, even if they have a timetable to produce a full set of proposals in 2012. Given that there are more pressing matters, such as sorting out the Eurozone crisis and dealing with the economic downturn across Europe, you have to question whether the Commission will find the time or energy to keep to their timetable of revising EU procurement law.

Whilst the initial soundings from the EU about making it easier for small businesses to compete and win public sector contracts are encouraging, personally I would not be too optimistic that they will be fast in implementing these changes.

Let’s start with some questions you have to ask yourself

It is important that you carefully examine and evaluate whether in bidding for a tendering opportunity you will have a realistic chance of winning. Putting a bid together can be time-consuming and can be a drain on your resources. It is therefore absolutely crucial that you evaluate your prospects of success.

In this respect, if you see a contracting opportunity advertised by a Government department or the wider public sector which you believe you may have a good chance of winning, here are a few pointers to help you make that decision:



• Does the contracting opportunity align with the aims and objectives of your company?

• Does the opportunity match the core competence of your company?

• Do you believe you have the right capability and sufficient capacity to deliver to the specification?

• Are you sufficiently agile to meet the needs of the contracting authority?

• Do you have demonstrable experience and expertise in the area?

• Does the contracting opportunity require capital investment by your company, and if so, how much? Can you service the capital investment without affecting your financial stability?

• Carefully consider how winning the contract would affect other parts of your business. In particular, how would it affect your other customers?
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